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Court of Appeals of the District of Columbia. 

No. 3255. • I 

" 

United States of America at the Relation of Kansas City South¬ 
ern Railway Company, Appellant, 

vs. 

Interstate Commerce Commission of the United S'ta|tes. 

I 

I 

a Supreme Court of the District of Columbia. 

At Law. 61917. ! 

United States of America at the Relation of Kansas City South¬ 
ern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. | 

.United States of America, 

* ± | 

District of Colwmbia, ss: ■ j' 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

b Filed Dec. 5, 1918. 

Supreme Court of the District of Columbia. 

At Law. 61917. ; 

United States of America at the Relation of Kansas City South¬ 
ern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

Petition and Order for Writ of Mandamus. 

. 

Samuel Untermyer, Frank M. Swacker, Attorneys for Relator, 
Wilkins Building, Washington, D. C. 

1—3255a 
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1 Supreme Court of the District of Columbia. 

At Law. 61917. , . 

United States of America at the Relation of Kansas City South¬ 
ern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

Petition for Writ of Mandamus . 

To the Supreme Court of the District of Columbia: 

Comes now Kansas City Southern Railway Company and re¬ 
spectfully shows to this Court: 

First. That it is a corporation common carrier engaged in the 
transportation of persons and property by railroad between places 
in various States of the United States, and so subject to the Act of 
Congress of February 4, 1887, entitled “An Act to Regulate Com¬ 
merce/ 7 etc., and acts supplemental thereto and amendatory thereof, 
including the Act of March 1, 1913 (38 U. S’. Statutes at Large, page 
701), commonly known as the Valuation Act, which Act, among 
other things, provides as follows: 

2 “Sec. 19a. That the commission shall, as hereinafter pro- # 
vided, investigate, ascertain, and report the value of all the 

property owned or used by every common carrier subject to the pro¬ 
visions of this Act. To enable the commission to make such in¬ 
vestigation and report, it is authorized to employ such experts and 
('ther assistants as may be necessary. The commission may appoint 
examiners, who shall have power to administer oaths, examine wit¬ 
nesses, and take testimony. The commission shall make an in- 
ventorv which shall list the property of every common carrier sub¬ 
ject to the provisions of this Act in detail, and show the value thereof 
as hereinafter provided, and shall classify the physical property, as 
nearly as practicable, in conformity with the classification of expend¬ 
itures for road and equipment, as prescribed by the Interstate Com¬ 
merce Commission. 

“First. In such investigation said commission shall ascertain and 
report in detail as to each piece of property owned or used by said 
common carrier for its purposes as a common carrier, the original 
cost to date, the cost of reproduction new, the cost of reproduction 
less depreciation, and an analysis of the methods by which these 
several costs are obtained, and the reason for their differences, if any. 
The commission shall in like manner ascertain and report separately 
other values, and elements of value, if any, of the property of such 
common carrier, and an analysis of the methods of valuation em- 
ployed, and of the reasons for any differences between any such 
value, and each of the foregoing cost values. 
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“Second. Such investigation and report shall state in detail and 
separately from improvements the original cost of all lands,' rights 
of way, and terminals owned or used for the purposes of a common 
carrier, and ascertained as of the time of dedication to public use, 
end the present value of the same, and separately the original and 
present cost of condemnation and damages or of purchase in 

3 excess of such original cost or present value. 

“Third. Such investigation and report shall show sepa¬ 
rately the property held for purposes other than those of a common 
carrier, and the original cost and present value of the same, together 
with an analysis of the methods of valuation employed.” 

Second. That heretofore and in or about the year 1914 the re¬ 
spondent, Interstate Commerce Commission, pursuant to the pro¬ 
visions of said Act of March 1, 1913, embarked upon an investigation 
to ascertain the value of the property of the relator as of June 30, 
1914, which investigation continued from time to time until the 15th 
day of November, 1918, and involved the taking of many thousands 
of pages of testimony; involving an expense of over $250,000 to the 
lelator, besides the very large sum expended by respondent. 

Third. That during the course of said investigation by respondent 
of relator’s property, in May, 1917, respondent and relator entered 
into stipulations concerning said investigation, containing, among 
others, the following provisions: 

“Stipulation. 

The following is a copy of the stipulation entered into between 
the representatives of the Carrier and of the Bureau of Valuation 
with respect to certain matters put in issue by the Carrier’s Protest 
to the Tentative Valuation: 

I 

j 

Stipulations. 

The following agreement is entered into between the Division of 
Valuation of the Interstate Commerce Commission! (subject 

4 to the approval of the Commission) and The Kansas City 
Southern Railway Company and subsidiary companies 

named in the protest filed by them herein (all hereinafter referred 
to as the ‘Carrier’), and the same shall be filed as a part of the 
record herein without prejudice to the right of either party to sup¬ 
plement same by the introduction of testimony as to any matter not 
finally disposed of herein. 

It is further agreed that in the event the Commission shall dis¬ 
approve the action of the Bureau of Valuation in any particular 
matter, then insofar the Carrier shall be absolved from the obligation 
devolving upon it; and further, that this stipulation is made wholly 
without prejudice to any right which the Carrier may have under 
the law to obtain a judicial review of the determination which the 
Commission shall make in the premises, either with respect to ques¬ 
tion of law or of fact, save such facts as are expressly admitted. 

* * * * * * •! * 
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Lands. 


1. Cost of Condemnation and Damages in Excess of Present 
Value. The Carrier insists that the cost of acquiring its right of 
way and other lands, as of valuation date, upon the basis of the then 
land values, may be shown by two methods; first, by taking each 
individual parcel and showing what it would cost to acquire it or a 
right of way across it, by purchase or condemnation; secondly, by 
ascertaining a percentage or multiplier which should be applied to 
the acreage or naked land value as of valuation-date, such percentage 
or multiplier to be ascertained for the whole line or for particular 
sections of line as might be necessary. 

It is agreed by the Carrier and the Division of Valuation that the 
first method would be tedious and expensive and ought not 
5 to be resorted to if the second method can be made avail¬ 
able. 

It is therefore understood that the Division of Valuation will 
recommend to the Commission that if it decides that evidence upon 
the questioii of the cost of acquiring land by purchase or condemna¬ 
tion shall be received by the Commission with a view to reporting 
that fact to Congress, or including that element in the final valuation 
of the Carrier's properties, then the Division of Valuation shall inves¬ 
tigate and report to the Commission the amount of such multiplier 
or percentage and where applicable. When so reported by the Divi¬ 
sion of Valuation, the Carrier shall have the same right to object to 
the same and to introduce testimonv in modification of the same 


which it has as to any other fact stated in the Tentative Valuation. 
If, in the opinion of the Commission, it transpires, at any stage of 


the proceedings, that evidence of the multiplier cannot be legally 
received and the multiplier legally used for the purpose of showing 
the cost of acquisition by purchase or condemnation then the Carrier 
shall not be bv this agreement in anv way limited as to its right to 


introduce evidence tending to show cost of acquirin 


g individual par¬ 


cels in accordance with the first method above described." 


Fourth. That during the time the respondent was engaged in its 
investigation of relator’s property, it was also engaged in an inves¬ 
tigation to ascertain the value of the property of the Texas Midland 
Railroad Company, which investigation it completed December 14, 
1917, and on July 31, 1918, rendered its decision, report and find¬ 
ings, which are set forth in Valuation Reports of the Interstate Com¬ 
merce Commission No. 1, at page 1, and here referred to as though 
set out in full. As appears by reference to said report (page; 
0 52 to 62, inclusive, a copy of which is hereto annexed as Ex¬ 

hibit A hereof), the respondent, notwithstanding the express 
direction contained in the paragraph nominated second of Section 
19a of said Act of March 1, 1913, above set forth, refused and de¬ 
clined to find and report with respect to lands owned and used by 
said Texas Midland Railroad Company the then “present cost of con¬ 
demnation and damages or of purchase in excess of such original 
cost or present value," basing its said refusal upon respondent’s inter- 
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pretation of the decision of the Supreme Court of the United States 
in the Minnesota Rate Case, 230 U. S. 352. 

Fifth. That after respondent had reached the conclusions sjet forth 
in said Texas Midland Railroad Company valuation above mentioned 
upon August 29, 1918, it notified the relator that it would not adopt 
the plan of determining the present cost of condemnation and dam¬ 
ages or purchase set forth in the stipulation above mentioned, and 
in conformity with the other provisions thereof assigned the! subject 
for hearing and the introduction of proofs before an e:\anjiner of 
respondent at Kansas City, Missouri, September 9, 1918. Thit there¬ 
upon relator commenced the preparation of evidence with respect to 
such present cost of condemnation and damages or purchase with 
respect to each parcel of land owned or used by it, and on September 
9, 1918, proffered evidence thereof, the admissibility of which, in 
view of said Texas Midland decision, was questioned by counsel for 
respondent and thereupon excluded by said examiner of respondent. 

Sixth. That on October 1, 1918, relator filed its j motion 

7 with respondent to overrule said examiner and take sjuch evi¬ 
dence so offered by relator in accordance with the provisions 

of said Act of March 1, 1913, and on October 4, 1918, respondent 
made its order directing that said matter be re-opened for the taking 
of testimony and assigned the same for hearing before one of its 
examiners upon October 7, 1918. That said examiner, on s^id date, 
proceeded to take and receive testimony and evidence upon said sub¬ 
ject, and relator produced evidence thereon respecting so mufeh of its 
lands as are located in Kansas City and Jackson County, Missouri, 
and relator sought and offered to introduce testimony and evidence 
in relation to the remainder of its line of railway, some 700 piiles or 
more in length, but said examiner, acting upon the direction of 
respondent, declined and refused to receive such evidence: and re¬ 
spondent directed that the hearing upon the valuation of relator’s 
property be thereupon closed and the entire matter of the valuation 
of relator's property set for argument before respondent October 17, 
1918. 

Seventh. That on October 17, 1918, the relator renewed ijts appli¬ 
cation before respondent to be allowed to make proof concerning such 
present cost of condemnation and damages or purchase with respect 
to the remainder of its line, and counsel for relator accompanied said 
motion with an affidavit setting forth the facts and circumstances in 
relation to said matter, a copy of which is hereto attached and marked 
Exhibit B, but respondent, declining then to rule upon said motion, 
required counsel for relator to proceed with final arguments upon 
the whole valuation of relator’s property. Counsel for relator renewed 
said motion in the course of said argument and again at 

8 the conclusion of said final argument, and subsequent thereto, 
on November 15, 1918, was advised by respondent that at its 

session on that date it had adopted a resolution in words as!follows: 

“Voted that, for the reasons stated in the report in the Tejxas Mid¬ 
land case, the motion of counsel for the Kansas City Southern Rail¬ 
way Company in the Kansas City Southern valuation cas0 to take 
further testimony as to the present cost of condemnation and dam- 
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ages or acquisition of carrier lands of the petitioner be overruled, 
Chairman Daniels voting in* the negative.” 

Eighth. That respondent has concluded its investigation with re¬ 
spect to relator's property without complying with the requirement 
above set forth, of said Act of March 1, 1913, with respect to present 
cost of condemnation and damages or of purchase in excess of orig¬ 
inal cost or present value, which requirement respondent has def¬ 
initely informed relator it does not intend to comply with for the 
reasons above stated, and it is now considering and preparing and 
will make its report upon relators property without making such 
finding. 

Ninth. That the refusal of respondent to investigate and find such 
present cost of condemnation and damages or of purchase in excess 
of original cost or present value of relator's lands will result in great 
wrong and injury to relator; by way of illustration, such refusal will 
result in a finding by respondent of a value of but $60,000 with 
respect to parcels of land acquired by relator by condemnation dur¬ 
ing four years immediately preceding said valuation at an actual 
cost to relator of $180,000; and in the aggregate will result 

9 in a finding with respect to said lands at lca?t $5,000,000 less 
than the value so directed by the Act of Congress above men¬ 
tioned to be found. Whatever mav have been the difficulties inher- 
ing in or incident to the manner of proof offered in said Te as Mid¬ 
land case, the relator says that no such difficulty exists with respect 
to the ascertainment of said present cost of condemnation and dam¬ 
ages or of purchase in the relator’s case, and that relator is prepared 
and has offered to establish definite competent proof respecting each 
parcel of land owned or used by it. 

Tenth. That as said Act of Congress makes no provision for a re¬ 
view of the proceedings and findings of respondent with respect to 
Its valuations, the relator is without a complete and adequate remedy 
for the great injury it will suffer by reason of the denial by respond¬ 
ent of the rights accorded it by said Act of Congress, and the injury 
which will result from respondent's proposed incomplete finding; 
and the relator will suffer great damage and injury as a result of 
said proposed course unless this Court, by issuing its writ of man¬ 
damus, directs respondent to comply with the requirements of said 
Act. 

Eleventh. That no other or previous application for the relief 
prayed for herein has heretofore been made to any Court or Judge. 

Wherefore, relator prays for an* order herein directing that a 
peremptory writ of mandamus go to the respondent directing and 
requiring it to investigate, take and receive testimony, including such 
competent proof as relator may offer, in accordance with the pro¬ 
visions of said Act of March 1, 1913, upon, and ascertain, find 

10 and report in detail, the present cost of condemnation and 
damages or of purchase in excess of original cost or present 

value of lands owned or used by relator: or, if-the Court be not 
minded to issue its peremptory writ, then that its order issue direct¬ 
ing that an alternative writ of mandamus go, commanding the re- 


INTERSTATE COMMERCE COMMISSION. 


4 


spondent to perform the aforesaid acts or to show cause whv a per¬ 
emptory writ of mandamus to that effect should not go. 

And that the relator have such other or further order or ijelief as 
to the Court may seem just and proper. 

And as in duty bound the relator will ever pray. 

Dated, New York, December 3, 1918. 

KANSAS CITY SOUTHERN RAILWAY 
COMPANY, 

By G. C. HAND, Secretary. 

SAMUEL UNTERMYER, 

FRANK M. SWACKER, 

Attorneys for Relator, Wilkins Building, Washington, D 1 C. 

I 

i 

State of New York, L 

County of New York, ss: ■ ! 

- 

G. C. Hand, being duly sworn, deposes and says: 

I am Secretary of the Kansas City Southern Railway Company, 
and executed and subscribed the foregoing petition on its behalf. 

I have read the foregoing petition and know the contents I thereof v 
and the same is true to the best of my knowledge, information and 
belief. 

G. C. HAND. 

Subscribed and sworn to before me this 3rd dav of December, 1918. 
[seal.] . RAPHAEL BRILIf, 

Notary Public, No. 250, New York County. 

11 Exhibit A. 

* j 

Valuation Reports of the Interstate Commerce Commission. 

i 

i 

Valuation Docket No. 2. 

i 

i 

• i 

l 

Texas Midland Railroad. j 

Submitted December 14, 1917. Decided July 31, 1918. 
Report of the Commission. 

• . . i 

* * * * * * * 

Lands. 

I 

The protest raises two questions, which in fact are one: (jl) Shall 
the Commission ascertain and report the reproduction cost of carrier 
lands, and (2) shall the Commission ascertain and report thie present 
cost of condemnation and damages or of purchase of the carrier’s 
lands? Together these questions present the issue as to ;the duty 
of the Commission to report the reproduction cost of lands, j 
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^ hat is meant by present value, as the term is used in the tenta¬ 
tive valuation, is thus defined by the director of valuation: 

“Present value * * * is arrived at by ascertaining the num¬ 

ber of acres of land owned or used by the carrier for its purposes 
as a common carrier and multiplying this acreage by a market value 
determined from the present market value of similar adjacent and 
adjoining lands. Due allowance is made for any peculiar value 
which may attach by reason of the peculiar adaptability of the land 
to railroad use. Nothing is included for the expense of ac- 
12 quisition, nor for severance damages, nor for interest during 
construction. 77 


The second paragraph in the act, entitled “First, 77 is general in 
terms, and directs the Commission to ascertain and report in detail 
as to each piece of property owned or used by the common carrier 
under investigation for its purposes as a common carrier, the orig¬ 
inal cost to date, the cost of reproduction new, the cost of reproduc¬ 
tion less depreciation, and an analysis of the methods by which these 
several costs are obtained, and the reasons for their differences, if any. 
There is no substantial question raised by the protest as to the re¬ 
porting of original cost to date of lands. The essential question is 
with respect to the reporting of the cost of reproduction new. 

* The paragraph of the act entitled “Second 77 requires: 

“Such investigation and report shall state in detail and separately 
from improvements the original cost of all lands, rights of way, and 
terminals owned or used for the purposes of a common carrier, and 
ascertained as of the time of dedication to public use, and the pres¬ 
ent value of the same, and separately the original and present cost 
of condemnation and damages or of purchase in excess of such orig¬ 
inal cost or present value. 77 

The paragraph entitled “Third' 7 relates to property held for pur¬ 
poses other than those of a common carrier; and such investigation 
and report is required to show separately such property and the orig¬ 
inal cost and present value of the same, together with an analysis of 
the methods of valuation employed. 

13 The sixth paragraph, entitled “Fifth, 77 relates in part to 

land grants, which are not here involved. The paragraph 
also provides: 

“The Commission shall ascertain and report the amount and value 
of any aid, gift, grant of right of way, or donation, made to any 
such common carrier, or to any previous corporation operating such 
property, by the government of the l nited States or by any state, 
county, or municipal government, or by individuals, associations, or 
corporations. 77 

It was suggested upon argument that the paragraph entitled “Sec¬ 
ond 7 ' could apply only to properties as to which there had been an 
original cost, and that lands which cost the carrier or ^predeces¬ 
sors nothing were governed by the paragraph entitled “Fifth. 77 It 
was urged that lands which cost the carrier nothing were to be ex¬ 
cluded from the direction in paragraph “Second 77 as to the ascer¬ 
tainment of the original and present cost of condemnation and 
damages or of purchase in excess of such original cost and present 
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value. Unless the present cost of condemnation and damages or of 
purchase is to he reported, which is not contemplated by tile tenta¬ 
tive report, it is unnecessary to construe these two paragraphs with 
respect to this contention.. Applying familiar rules of statutory con¬ 
struction, the fact that lands, rights of way, and terminals are given 
specific detailed treatment in paragraphs “Second” and “Ififth” of 
the act points out that the latter specific requirements arc tjo be fol¬ 
lowed rather than the preceding general language. i 

However, the direction in paragraph entitled “Second”! for the 
ascertainment of the present cost of condemnation and damages 
or of purchase in effect calls for a finding as to the cost of re- 

14 production of these lands. Must this be done, and can this 
be done? It seems elementary that the cost of reproduction 

can be estimated only by assuming that the thing in question is to be 
produced again, and that if it is to be produced again if is to be 
taken as not existent. It seems sophistry to contend that! lands of 
the railroad can be produced again at a cost to the railroad without 
first making the assumption that they are no longer lanjds of the 
railroad; and this necessary assumption carries with it the mental' 
obliteration of the railroad itself. | 

Considerable testimony was produced to the effect that in the ac¬ 
quisition of a railroad right of wav it is necessary for the, 1 carrier to 
pay sums in excess of the value of the land if measured by the present 
or market value of similar contiguous lands, and this becajuse of the 
elements which have been enumerated and embraced in t|ie protest, 
such as cost of acquisition, damages to the severed property, cost of 
buildings and other improvements, accrued taxes and various inci¬ 
dental rights. It was testified that inquiry had shown that ja relation¬ 
ship could be found in particular cases between the sums which the 
carrier must pay and present or market value of a like area of similar 
contiguous property; and it was claimed that such sum cohld be esti¬ 
mated in advance of construction within a few per cent of the amount 
which would actually be required. There is also testimony that cer¬ 
tain state commissions, in attempting to determine the co$t of repro¬ 
duction of railroad lands, had made use of multiples of t}\e value of 
adjacent, similar land for this purpose. ! 

But it will be observed that in each of these (j?ases, other 

15 than the state commission,valuations, the testimony before us 

related to the actual production of a railroad where no rail¬ 
road had been before; and in none of these cases did thq facts exist 
which necessarily must be assumed for a rational conception of the 
process of reproduction. That there is a marked difference between 
assuming in advance the total cost of acquisition whether as the re¬ 
sult of condemnation and damages paid or of purchase, in excess of 
the present value of similar lands in the vicinity, when ;no railroad 
has been constructed or is in operation, and the attempt jto ascertain ; 
and state the cost of reproducing or reacquiring, at the present time 
lands which actually have been severed from the adjacent property, 
have been converted into a railroad, and are being occupied by an op¬ 
erating rail carrier, seems clear. # j 

We are unable to differentiate the character of testimony before 

i 

i 
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us from that which was before the Supreme Court in the Minnesota 
Rate Cases, stipra. That decision, rendered June 9, 1913, slightly 
over three months after the enactment of the act, was the climax 
of a long series of attempts made by various state commissions and 
courts to apply the cost of reproduction theory to railroad lands. 

The Supreme Court pointed out the nature pf the assumptions 
which must be made in the endeavor to apply the cost-of-production 
theory to lands. In those cases was involved the estimate of the 
value of the property of the railroad within the state of Minnesota 
as a necessary factor in determining whether the legislative-made 
rates at issue were confiscatory. The question presented, said the 
Court, was as to the soundness of the underlying estimate of 

16 value, and whether it might be accepted as a basis for a find¬ 
ing that the rates were confiscatory. 

In the master's report was an item for “lands for right-of-way, 
yards, and terminals, $21,024,562,” which did not include any im¬ 
provements. This value was arrived at by adding 5 per cent to the 
appraisement of the terminal properties “for the cost of acquisition 
and consequential damage,” and 25 per cent was added in the case 
of the Duluth terminals for railway value, cost of acquisition, and 
consequential damages. The manner in which the base figure was 
deduced is afterwards stated herein. There was a protest by the 
state authorities against the sum so reported, and the court thus 
summarizes the basis for the protest: 

“It is contended that the valuation was made upon a wrong theory; 
that it is a speculative estimate of 'cost of reproduction"; that it is 
largely in excess of the market value of adjacent or similarly situ¬ 
ated property; that it does not represent the present value, in any 
true sense, but constitutes a conjecture as to the amount which the 
railway company would have to pay to acquire its right-of-way, yards 
and terminals, on an assumption, itself inadmissible, that, while the 
railroad did not exist, all other conditions, with respect to the agri¬ 
cultural and industrial development of the state and the location, 
population, and activities of town, villages, and cities, were as they 
now are.” (P. 444.) 

The method pursued in ascertaining the base figures is thus stated 
by the Supreme Court: 

“(a) Lands outside terminals.—'The complainants" witness was 
Mr. Cooper, the land commissioner of the company, who has charge 
of the land grants for its entire system, of its right-of-way and 

17 land purchases, and has had a wide experience in connection 
with land values along the lines of railway. In the latter 

part of 1906, the state notified the company to report the value of its 
properties, requiring a statement in one column of the ‘market value" 
and in another column, of the ‘value for railway purposes." Mr. 
Cooper was instructed to prepare the valuation for this report. From 
the information he received in special inquiries, and his own knowl¬ 
edge, and following what he understood to be the instructions from 
the state, he set down under the heading of 'market value," not the 
market value in the proper sense of that term, but what in his judg¬ 
ment it would cost the railroad company to. acquire the land. This 
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included an excess which he estimated the company would have to 
pay over the market value of contiguous and similar property if it 
were called upon to undertake such a reproduction of its right-of- 
way. It did not, however, embrace an allowance for payments which 
might have to be made for improvements that possibly mlight be 
found upon the property in such case, or for the consequential or 
severance damages which might possibly have to be met, or! for the 
expense of acquisition. These supposed additional outlays h<jj under¬ 
took to estimate. For this purpose he increased the ‘market value’ 
as stated (in the case of agricultural lands generally multiplying it 
by three) and thus reached the amount set down as the ‘vjalue for 
railway purposes.’ ” (P. 445.) 

Local real estate experts were employed to appraise the terminal 
properties at St. Paul, Minneapolis and Duluth. They were in¬ 
structed “to make a conservative report of the cost of reproducing the 
properties owned by the company in each of their respective cities.” 
Mr. Cooper, after discussing with these experts the estimates made by 
them, employed his own knowledge and formed his own judg- 

18 ment, which he reported to the state under the heading of 
'•‘market value.” His estimate of market value was Kvhat it 

would cost the company to purchase these lands, exclusive of im¬ 
provements that might be made upon them, severance anjd conse¬ 
quential damages and expenses incident to acquisition.” The 
master adopted the Cooper figures without change as to the I St. Paul 
and Minneapolis terminals, and added 5 per cent to cover! the cost 
of acquisition and consequential damages. As the Duluth Appraise¬ 
ment seemed to have been based upon the ordinary value of real 
estate, and not on as liberal a basis as that at the twin cities, the 
master added 25 per cent for “railway value cost of acquisition and 
consequential damages.” 

"In reviewing the findings, the court below reached ithe con¬ 
clusion that 'the master in effect found that the cost of reproduction 
and the present value of the lands for the terminals in the three 
great cities, including therein all cost of acquisition, consequential 
damages, and value for railroad use which he allowed, jwas only 
about 30 per cent more than the normal value of the lands in sales 
between private parties. He found the value of the lands outside 
the terminals to be onlv twice their normal value.’ ” 

“From our examination of the evidence we are unable to conclude 
that the excess stated may be thus limited. Wfiat is tejrmed the 
normal value does not satisfactorily appear. It further will be ob¬ 
served—from the summary of valuations we have set forth in the 

V I 

margin—that the amount thus allowed in item 1 for lands, yards, 
and terminals, both in and out of the three cities ($21,024,562), 
was included in the total on which 4 1 / 4 per cent was allowed in item 
30 for ‘engineering, superintendence, legal expenses/ and again was 
included in the total on which 5 per cent was allowed in item 

19 37 for ‘contingencies/ and, in addition, was included in the 
total on which 10 per cent was allowed in item 39 ,for ‘inter¬ 
est during construction.’ ” (P. 450.) 

i 

. 

I 

I 

i 

i 

I 
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The fundamental objections to the application of the theory of re¬ 
production to railway lands are thus stated bv the court: 

“These arc the results of the endeavor to apply the cost-of-rcpro- 
duction method in determining the value of the right of way. It is 
at once apparent that, so far as the estimate rests upon a supposed 
compulsory feature of the acquisition, it can not be sustained. It is 
said that the company would be compelled to pay more than what 
is the normal market value of property in transactions between pri¬ 
vate parties; that it would lack the freedom they enjoy, and, in view 
of its needs, it would have to give a higher price. It is also said that 
this price would be in excess of the present market value of con¬ 
tiguous or similarly situated property. It might well be asked, who 
shall describe the conditions that would exist, or the exigencies of the 
hypothetical owners of the property, on the assumption that the rail¬ 
road were removed? But, aside from this, it is impossible to assume, 
in making a judicial finding of what it would cost to acquire the prop¬ 
erty, that the company would be compelled to pay more than its fair 
market value. It is equipped with the governmental power of emi¬ 
nent domain. In view of its public purpose, it has been granted this 
privilege in order to prevent advantage being taken of its necessities. 
It would be free to stand upon its legal rights and it can not be sup¬ 
posed that they would be disregarded.'' (Pp. 450-451.) 

The manner in which the “railway value” was found has 
20 been stated. It was based on a consideration of the market 
value in the usual acceptance of the word, to which was added 
what it was estimated it would cost the railroad to acquire the land, 
and the sum was multiplied by three, in the case of agricultural 
lands, so as to cover improvements which might be on the land and 
the consequential and severance damages, and the cost of acquisition. 
Then the court states the usual rules of damages upon condemnation 
of lands: 

“* * * supposing the railroad to be obliterated and the lands 

to be held by others, the owner of each parcel would be entitled to 
receive on its condemnation, its fair market value for all its avail¬ 
able uses and purposes. * * * If , in the case of any such owner, 

his property had a peculiar value or special adaptation for railroad 
purposes, that would be an element to be considered. * * * But 

still the inquiry would be as to the fair market value of the property; 
as to what the owner had lost, and not what the taker had gained. 
* * * The owner would not be entitled to demand payment of 

the amount which the property might be deemed worth to the com¬ 
pany; or of an enhanced value by virtue of the purpose for which it 
was taken; or of an increase over its fair market value, by reason of 
any added value supposed to result from its combination with tracts 
acquired from others so as to make.it a part of a continuous railroad 
right of way held in one ownership * * * There is no evidence 

before us from which the amount which would properly be allow¬ 
able in such condemnation proceedings can be ascertained.” fTp. 
451-452.) 
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The court then points out what must be assumed in an attempt 
to estimate the cost of reproduction of lands: 

21 “Moreover, it is manifest that an attempt to -estimate what 
would he the actual cost of acquiring the right-of-way, if the 

railroad were not there, is to indulge in mere speculation. r l]he rail¬ 
road has long been established; to it have been linked the activities 
of agriculture, industry and trade. Communities have long lj>cen de¬ 
pendent on its service, and their growth and development halve been 
conditioned upon the facilities it has provided. The uses of property 
in the communities which it serves arc to a large degree determined 
by it. The values of property along its line largely depend jipon its ^ 
existence. It is an integral part of the communal life. The Assump¬ 
tion of its nonexistence, and at the same time that the values that 
rest upon it remain unchanged, is impossible and can not be enter¬ 
tained. The conditions of ownership of the property and the 
amounts which would have to be paid in acquiring the rights of way, 
supposing the railroad to be removed, arc wholly beyond jreach of 
any process of rational determination. The cost-of-reproduction 
method is of service in ascertaining the present value of tlie plant, 
when it is reasonably applied and when the cost of reproducing the 
property may be ascertained with a proper degree of certainlty. But 
it does not justify the acceptance of results which depend uiion mere 
conjecture.” (P. 452.) 

“The evidence in these cases demonstrates that the appraisements 
of the St. Paul and Minneapolis properties which were accepted by 
the master were in substance appraisals of what was considered to be 
the peculiar value of the railroad right-of-way. Efforts t<j> express 
the results in the terms of a theory of cost of reproduction fail, as 
naturally they must, to alter or obscure the essential character of the 
work undertaken and performed. Presented with an impossible 
hypothesis, and endeavoring to conform to it, the appraisers— 
men of ability and experience—were manifestly seeking to 

22 give their best judgment as to what the railroad right-of-way 
was worth. And doubtless it was believed that it might cost 

even more to acquire the property, if one attempted to buy into the 
cities as thev now exist and all the difficulties that might be imagined 
as incident to such a ‘reproduction 7 were considered. The railroad 
right-of-way was conceived to he a property sui generis, ‘a large body 
of land in a continuous ownership/ representing one of the ‘highest 
uses 7 of property and possessing an exceptional value. The estimate 
before us, as approved by the master, with his increase of 25 per 
cent in the ease of the Duluth property, must be taken to be[estimates 
of the ‘railway value’ of the land; and whether or not tl)is is con¬ 
ceived of as paid to other owners upon a hypothetical reafcquisition 
of the property is not controlling when we come to the substantial 
question to be decided.” (P. 453.) 

What is “the substantial question to be decided”? 

“That question is whether, in determining the fair present value 
of the property of the railroad company as a basis of its charges to 
the public, it is entitled to a Valuation of its right-of-way npt only in 


i 
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excess of the amount invested in it, but also in excess of the market 
value of contiguous and similarly situated property. For the pur¬ 
pose of making rates, is its land devoted to the public use to be 
treated (irrespective of improvements) not only as increasing in 
value by reason of the activities and general prosperity of the com¬ 
munity. but as constantly outstripping in this increase, all neighbor¬ 
ing lands of like character, devoted to other uses? If rates laid by 
competent authority, state or national, are otherwise just and reason¬ 
able, are they to be held to be unconstitutional and void be- 

23 cause! they do not permit a return upon an increment so 
calculated?” (Pp. 453, 454.) 

After a short examination of the nature of public service property 
the court answers its own query: 

“* * * And where the inquiry is as to the fair value of the 
property, in order to determine the reasonableness of the return 
allowed by the rate-making power, it is not admissible to attribute 
to the property owned by the carriers a speculative increment of 
value, over the amount invested in it and beyond the value of simi- 
lar property owned by others, solely by reason of the fact that it is 
used in the public service. That would be to disregard the essential 
conditions of the public use, and to make the public use destructive 
of the public right. 

“The increase sought for Tailway value' in these cases is an in¬ 
crement over all outlavs of the carrier and over the values of similar 
land in the vicinity. It is an increment which can not be referred 
to any known criterion, but must rest on a mere expression of judg¬ 
ment which finds no proper test or standard in the transactions of 
ihc business world. It is an increment which in the last analysis 
must rest on an estimate of the value of the railroad use as compared 
with other business uses; it involves an appreciation of the returns 
from rates (when rates themselves are in dispute) and a sweeping 
generalization embracing substantially all the activities of the com- 
munitv. For an allowance of this character there is no warrant. 

“Assuming that the company is entitled to a reasonable share in 
the general prosperity of the communities which it serves, and thus 
to attribute to its property an increase in value, still the increase so 
allowed, apart from any improvements it may make, can not 

24 properly extend beyond the fair average of the normal mar¬ 
ket value of land in the vicinity having a similar character. 

Otherwise we enter the realm of mere conjecture. We therefore 
hold that it was error to base the estimates of value of the right-of- 
way, yards, and terminals upon the so-called Tailway value 7 of the 
property. The company would certainly have no ground of com¬ 
plaint if it were allowed a value for these lands equal to the fair 
average market value of similar land in the vicinity, with additions 
bv the use of multipliers, or otherwise, to cover hypothetical outlays. 
The allowances made below for a conjectural cost of acquisition and 
consequential damages must be disapproved; and, in this view, we 
also think it was error to add to the amount taken as the present 
value of the lands the further sums, calculated on that value, which 


INTERSTATE COMMERCE COMMISSION. j 15 

’ j* 

were embraced in the items of ‘engineering, superintendence, legal 
expenses/ ‘contingencies/ and ‘interest during construction/ 

“By reason of the nature of the estimates, and the points jlo which 
the testimony was addressed, the amount of the fair value of the 
company’s land can not be satisfactorily determined from 1 the evi- 
dence, but it sufficiently appears for the reasons we have stated that 
the amounts found were largely excessive.” (Pp. 454-456.)! 

It is contended that the Minnesota Rate Cases decision is inap¬ 
plicable here because what was condemned in that case wag the par¬ 
ticular method there employed to show the cost of reproduction of 
land, and not what is here suggested by the carrier’s witnesses as 
possible. It is urged that in the Minnesota Cases the market value of 
the railroad lands was not shown. What was condemned was the 
theory that the cost of reproducing the lands occupied by d railroad 
can be determined by a process of assuming a “railway value” 

25 estimated in multiples of the present fair average, value of 
similar lands in the vicinity, and the condemnation of the 

court was upon the ground that impossible and contradictory as¬ 
sumptions must necessarily be the basis for the attempt to! ascertain 
the present cost of a railroad’s lands. We arc unable to distinguish 
between what is suggested by the carrier in this record and nominally 
required by the act and what was condemned by the court p beyond 
the possibility of rational determination; nor is there any essential 
difference in the actual methods there employed and those now 
.urged upon us. Before we can report figures as ascertained, we 
must have a reasonable foundation for our estimate, and when, as 
here, if the estimate can be made only upon inadmissible assump¬ 
tions, and upon impossible hypotheses, such as those pointed out by 
the Supreme Court in the opinion quoted, our duty to abstain from 
reporting as an ascertained fact that which is incapable d>f rational 
ascertainment, is clear. 

The decision in the Minnesota Cases has since been generally ac- 
cepted bv courts and commissions as settling the disputed question 
whether the cost of reproduction theory could be made to apply to 
lands of a railway. See Louisville & N. R. Co. v. Railroad Com¬ 
mission, 20S Fed. 35, 42; Chicago & N. W. Rv. Co. v. Smith, 210 
Fed. 632; Ann Arbor R. Co. v. Fellows, 236 Fed. 387. 

In the Denver Water Case in the United States district court for 
the district of Colorado, to enjoin the enforcement of ratjes filed by 
authority of law, the special master reported, inter alia, the value of 
the utility’s lands. lie said: 

26 “The measure of value of lands adopted in considering the 
evidence is the present normal market value of siiinilar lands 

in the same locality. Minnesota Rate Cases, 230 U. S. 352, at 
-149-456. It follows from this rule that the original cost of the lands 
is not necessarily the controlling factor, though such original cost 
has been considered along with all the other evidence in determining 
the value. It likewise follows from this measure of value that when 
the present normal market value of similar lands in tile same lo¬ 
cality has been determined, nothing can be added to such value on 
account of the actual or estimated consequential or severance dam- 
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ages—if any—paid by the water company when it originally ac¬ 
quired its lands or on account of the company’s actual or estimated 
overhead expenses in connection with the purchase of these landsw 
These expenses represent original costs of the lands and not their 
present market value. In considering the evidence concerning the 
value of these lands I have assumed that we may take into consider¬ 
ation their adaptability or availability for any useful purpose, pro¬ 
vided the evidence shows that lands possessing such adaptability or 
availability have any special market value on account thereof; but 
the final question in my judgment, always is, What is the present 
market value of similar lands in the same locality and not what are 
these lands worth now to the water company for the purposes for 
which they are now used?” 

The utility excepted “because the master erred, as a matter of law, 
in refusing to consider, in determining the fair value of the lands, 
anything on account of the actual or estimated consequential or 
severance damages,” and because*he “erred in refusing to consider, in 
connection with the determination of the fair value of the lands, 
or to include therein, anything whatever on account of over- 

27 head expenses,” claimed to be at least 10 per cent of the value 
of the lands for ordinary purposes. These exceptions were 

stricken by the district court. On appeal and cross appeal to the 
United Stated Supreme Court, that court treated as established the 
propriety of estimating the utility’s property on the basis of present 
market values as to lands, and said that the method was fairly ap¬ 
plied by the special master and was hardly disputed by the appel¬ 
lants, except as to certain matters other than his treatment of land. 
Denver v. Denver Union Water Co., 246 U. S. 178. 

The use of multiples in ascertaining the cost of reproduction of 
lands embraced in railroad rights of way was discontinued bv the 
Washington ! and California commissions, reversing their former 
practice and their earlier decisions. Public Service Comm. v. Seattle, 
Renton & S. R. Co., 4 Wash. Pub. Serv. Com. Ann. Rep. (1914), 
132, 134; In re Value of Quincy Western Ry. Co., 8 Cal. R. R. Com. 
Dec. 340. This interpretation of the Minnesota Cases has been ac¬ 
cepted as to telephone rights of way by the Colorado and Washington 
Commissions. Re Mountain States Teleph. & Teleg. Co., Colo. Pub. 
Util. Comm., P. U. R., 1917, B. 198, 265; Public Service Comm. v. 
Pacific Teleph. & Teleg. Co., Wash. Pub. Serv. Comm., P. U. R., 
1916, D. 947, 54 A. T. & T. Co. Com. L., 171, 174. Certain other 
state commissions have never used multiples for the purpose of de¬ 
termining the cost of reproduction of lands. Re Illinois Terminal 
Rv. Co., 4 TIL, P. U. Com. Rep. 263, 266; Re Portland Ry. L. & P. 
Co., Oreg. Pub. Serv. Comm., P. U. R., 1916, IX, 976, 1022. 

Not alone do the uncertainties which we have referred to surround 
what would be the conditions of ownership, of improvement. 

28 and of value of near-by property, and of general industrial 
development, but there can be no certainty as to what land 

would have to be acquired at a cost to the carriers upon reproduction 
cr a present acquisition. The carrier has been constructed within 
comparatively a recent period of time; nothing in the record shows 
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us that the reproduction* of the road would be regarded in arjy less 
friendly spirit by the community as a whole and individual Owners 
in particular, than when the right of way and terminals in question 
were acquired but a few years back. As appears elsewhere in this 
report, of approximately 1,933,065 acres of carrier lands, 511,008 
acres were acquired by the carrier through aids, gifts, grants ofj right 
of way, and donations. . j 

Of the total original cost of the carrier lands, approximately 40 
per cent was donated by citizens of various communities along the 
line. That all such donated lands would necessarily have j to be 
bought or condemned and paid for at the full amount which la jury 
would award on condemnation is an assumption we do not fe^l war¬ 
ranted in making from the record before us. Because of the im¬ 
possibility of making the self-contradictory assumptions which the 
theory requires when applied to the carrier’s lands, we are unable to 
report the reproduction cost of such lands or its equivalent, the 
present cost of acquisition and damages, or of purchase in excess of 
present value. The present value of lands as found by us appears in 
the final valuation, appended hereto. 

29 Exhibit B. 

i 

Before the Interstate Commerce Commission. 

I 

I 

Valuation Docket No. 4. 

i 

• I 

In the Matter of the Valuation of the Property of The Kansas City 
Southern Railway Company et al. 

Affidavit. j 

State of Missouri, 

County of Jackson, ss: 

I 

S. W. Moore and J. M. Soubv, each being first duly sworn, upon 
his oath says: 

Following the service upon the Carrier by the Interstate Coinmercc 
Commission of the tentative valuation of its property in November, 
1916, we both entered upon active charge of the case as attorneys for 
the Carrier and after the preparation and filing of the protest! against 
the tentative valuation proceeded in the collection and preparation 
of evidence regarded by us as necessary to sustain the allegations of 
fact made in the protest. Among other things we deemed it ad¬ 
visable to have evidence as to the cost of acquiring the lands of the 
Carrier by purchase or condemnation at valuation date.! Upon 
taking charge of the case, we had learned that an appraisement had 
previously been made on behalf of the Carrier of its entire jright of 
way and other lands on the basis followed by the Bureau off Valua¬ 
tion, designed to serve as a check upon the similar work) of the 

2—3255 a 
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Bureau; that is, there had already .been made an appraise- 
30 merit of the fair market value on valuation date of the naked 
land adjoining and adjacent to the lands of the Carrier and 
regarded by the particular appraiser as of similar character and of 
about the same average value as the Carrier's lands, such appraisal 
having been made as to each county separately by an experienced 
real estate man employed in each county for that purpose. No ap¬ 
praisal had been made" however, of the cost of acquiring the Carrier’s 
lands by purchase or condemnation as provided by the Valuation 
Act. Accordingly, before the first assignment of this case by the 
Commission for the taking of testimony generally, we made arrange¬ 
ments in March, 1917, for the making of such appraisement of the 
Carrier's lands in Kansas City and Jackson County, Missouri, and 
this work was undertaken and carried out immediately by Mr. Frank 
McMillan. On March 6, 1917, at Kansas City, it was agreed with 
the Director of Valuation that the Carrier would not be expected to 
present this class of testimony at the hearing before the Commission 
then set for March 19. 1917, as appears from letter signed by S. W. 
Moore and Pierce Butler dated March 7, 1917, and addressed to the 
Director, hereto attached and marked Exhibit “A” and the Director’s 
reply thereto dated March 9th, 1917, hereto attached marked Ex¬ 
hibit “B.” 

Before similar arrangements had been made for carrying out this 
work on the balance of the line, we both attended the general hearing 
in Washington in the several consolidated cases, beginning March 
19th, 1917, at which evidence was taken upon this subject of the 
cost of acquiring railroad lands. In view of the admissions made by 
the Director of Valuation at that hearing (see printed transcript of 
testimony, pages 672 and 673) to the effect that the use of 
31 a multiplier to determine cost of acquisition of lands in excess 
of the naked value of adjoining lands was feasible, we felt 
that there was every possibility of our being able to reach an agree¬ 
ment with the Bureau of Valuation with respect to this matter, which 
would entirely obviate the necessity of taking testimony thereon, and 
accordingly decided to defer undertaking the contemplated .appraise¬ 
ments of the Carrier’s lands south of Jackson County, Missouri, until, 
such time as we found it impossible to make such agreement. 

Upon our return from Washington we began negotiations with the 
representatives of the Bureau of Valuation at Kansas' City with re¬ 
spect to various other matters put in issue by our protest, in an effort 
to reach an agreement with respect thereto which would eliminate 
the necessity of covering the same by testimony. In the meantime 
this case was set down for the hearing of testimony at Kansas City 
on May 23, 1917. In a letter of May 12th, 1917, however, the Di¬ 
rector advised that the case might be continued, but he would come 
on to Kansas City in any event, arriving on May 22, 1917, the pur¬ 
pose of such visit being as he expressed it, in his letter of May 18th, 
1917, “to look over matters with you and possibly reach some agree¬ 
ment as to some disputed issues.” Such a visit for this purpose had 
already been promised by the Director in an earlier letter, dated April 
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24, 1917, which is attached hereto, marked Exhibit “C.” By'order 
of the Commission entered May 19th, 1917, tlie hearing was con¬ 
tinued indefinitely, a letter from the Director dated May 18, 1917, 
stating that such an order would be entered on account of tlije fact 
that the hearing in the Texas Midland case was still goihg on. 

32 At a conference with the Director beginning on Miy 22, 
or May 23, 1917, an agreement was reached with respect to 

the matter of ascertaining the cost of acquiring lands by purchase 
or condemnation identical with or substantially identical with that 
finally employed in the stipulation which has been filed in this case 
(our Abstract, pp. 969-970), as follows, to-wit: ! • 

“Cost of Condemnation and Damages in Excess of Present Value. 
The Carrier insists that the cost of acquiring its right of way and 
other lands, as of valuation date, upon the basis of the tlieiii land 
values, may be shown by two methods: first, by taking each indi¬ 
vidual parcel and showing what it would cost to acquire it or a right 
of way across it, by purchase or condemnation; secondly, by; ascer¬ 
taining a percentage or multiplier which should be applied !to the 
acreage or naked land value as of valuation date, such percentage or 
multiplier to be ascertained for the whole line or for particular sec¬ 
tions of line as might be necessary. 

“It is agreed by the Carrier and the Division of Valuation that the 
first method would be tedious and expensive and ought not to be 
resorted to if the second method can be made available. 

“It is, therefore, understood that the Division of Valuation will 
recommend to the Commission that if it decides that evideneje upon 
the question of the cost of acquiring land by purchase or condemna¬ 
tion shall be received by the Commission with a view to reporting 
that fact to Congress, or including that element in the final, 1 valua¬ 
tion of the Carrier's properties, then the Division of Valuation shall 
investigate and report to the Commission the amount of suejh mul¬ 
tiplier or percentage and where applicable. When so repotted by 
the Division of Valuation, the Carrier shall have the same tight to 
object to the same and introduce testimony in modification of 

33 the same which it has to any other fact stated in the Tentative 
Valuation. 

“If, in the opinion of the Commission, it transpires, at aijiy state 
of the proceedings, that evidence of the multiplier cannot be legally 
received and the multiplier legally used for the purpose of showing 
the cost of acquisition by purchase or condemnation then the Carrier 
shall not be by this agreement in any way limited as to its right to 
introduce evidence tending to show cost of acquiring individual par¬ 
cels in accordance with the first method above described.” 

In reliance upon the agreement then reached, we regarded it as 
wholly unnecessary and consequently as involving an unnecessary 
expense to proceed further with the preparation of testimony of any 
character relating to this question. The whole matter was!allowed 
to rest until the service upon the company of notice on August 29th, 
1918, that the stipulation in certain respects was not approved by the 
Commission and that a hearing would be held at Kansas Cjity Sep- 
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tember 9, 1918, for the purpose of giving the Carrier an opportunity 
to offer evidence on all questions left open by the stipulation and 
affected by the Commission's failure to adopt the same. 

At the time of the service upon the Carrier of this notice of hear¬ 
ing for September 9, 1918, Mr. Moore having severed all connection 
with the Carrier and occupying the position of General Solicitor, to 
the Federal. Manager of the Carrier's properties, had likewise for the 
time being ceased to participate as a representative of the Carrier in 
this case. It was not until about September 7th, 1918, that he re¬ 
ceived notice that Judge Payne, at the request of the General 
34 . Counsel of the Company, had assented to his further par¬ 
ticipation in the case as counsel for the Carrier. 

Mr. Souby, who was still representing the Carrier in the case, was 
absent from the city and had no knowledge of the hearing until his 
return on September 3, 1918. Shortly after his return and some 
three or four days prior to the date fixed for the hearing, he held a 
conference with the Valuation Attorney. Mr. C. F. Newman, with 
respect to the character of evidence which he intended to offer on 
behalf of the Carrier. When the matter of testimony with respect 
to the question of the cost of acquiring lands at date of valuation by 
purchase or condemnation was discussed, Mr. Newman stated that it 
was his intention to object to the introduction of any such evidence 
because, as he understood the effect of the Commission’s decision in 
the Texas Midland case, such evidence would not be considered by 
the Commission. Mr. Souby, feeling confident that such an objec¬ 
tion made by the representatives of the Bureau of Valuation would 
in all probability be sustained by the Examiner, decided that it would 
be fully sufficient for the protection of the Carrier to make an offer 
of same with respect only to Jackson County, and the record of the 
hearing shows that such was done. The action of the Examiner in 
sustaining the objection to this character of testimony was in effect 

• overruled by the Commission when it set the case for hearing <jii Oc¬ 
tober 7, 1918, for the sole purpose of taking evidence with respect to 
this question. The notice of the last mentioned hearing was received 
by the Carrier's representatives at Kansas City on Friday, October 
4th, 1918, but one week day intervening between the date of the 

notice and the date fixed for the hearing. 

33 If it had appeared at the time of the receipt by Mr. Souby 

of the notice of the hearing fixed for September 9th, 1918, 
that testimony of the character here under consideration would be 
received by the Examiner, there would have been time intervening 
between such date and the date of the hearing and the time which 
would be consumed in introducing the testimony which the Carrier 
was already prepared to offer, to enable it to make a beginning in the 

* preparation of testimony with respect to the cost of acquiring its 
lands south of Jackson County, Missouri, although such testimony 
would of necessity have been hastily prepared and therefore not 
entirely satisfactory. There was not time, however, after receipt 
of notice of hearing set for October 7, 1918, to make any sort of 
preparation for such testimony and have it available for introduction 
in evidence at the hearing fixed for that date, and accordingly we 
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did not undertake to have such appraisement started, but undertook 
instead to secure some agreement with the representatives |of the 
Bureau of Valuation and with the Commission which would jenable 
us to secure and offer same. ' j 

The notice that hearing would be had at Kansas City on Qctober 
7, 1918, was received in the form of a telegram from Com ruijssi oner 
B. H. Meyer, addressed to Mr. Souby, dated October 3rd gnd re¬ 
ceived here October 4th. On October 5th the following telegram, 
signed by Mr. Souby, was sent to Commissioner Meyer: j 

“Your telegram third instant re Kansas City Southern Valuation. 
When testimony was taken here Sept, ninth there was an ajdvance 
understanding that our evidence as to cost of acquisition of lands 
would be excluded in view of Commission's ruling ip Texas 

36 Midland case and that our contention would be preserved by 
offers of testimony, and this was done. Stop. Legal Evi¬ 
dence of the cost of acquisition by purchase or condemnation! should 
I suppose in the absence of some agreement to the contrary^ be di¬ 
rected to each parcel or tract of land and this data we had assembled 
for Kansas City and Jackson County when the stipulation pages nine 
sixty nine and nine seventy of our abstract was made which rendered 
unnecessary the assembling of similar data at other points ion the 
line. We are prepared to introduce all the testimony that we have 
at the hearing beginning here next Monday, but it is utterly impos¬ 
sible to secure similar data on some seven hundred miles sputh of 
Jackson county in time for hearing now set for October seventeenth. 
Will not the Commission in view of this situation consent that out¬ 
side of Kansas City and Jackson Countv we mav introduce te^timonv 
showing cost of acquisition by the percentages or multiples over 
normal land values, without making a separate problem of cajch tract 
or parcel.” 

On October 7th the taking of testimony began before Examiner 
Kimball at Kansas City and we proceeded to introduce our testimony 
with respect to the cost of acquisition by purchase or condemnation of 
the lands of the Carrier at valuation date in Jackson County, Mis¬ 
souri, including Kansas City, which, as above stated, had l>ccn pre¬ 
viously prepared. We frankly stated to the Examiner and to Mr. 
Benton and Mr. Newman, counsel for the Bureau of Valuation, that 
we were not prepared to introduce testimony except as to Jackson 
County, Missouri, for the reason, as above stated, that the necessary 
data had not been assembled and the witnesses had not been qualified, 
because reliance had been placed upon the stipulation. 

37 No answer having been received from Commissioner Meyer 
to our telegram of October 5, 1918, we had a conference 

with Messrs. Kimball, Benton and Newman on October 8th. giving 
them a copy of our telegram to Commissioner Meyer of October 5th 
above quoted, and we suggested that arrangement be made by which 
time might be given us within which to qualify our witnesses upon 
the subject of the cost of acquisition of the Carrier’s lands, bv pur¬ 
chase or condemnation, south of Jackson County, Missouri. After 
a full discussion of the matter, the gentlemen named, on October 
8th, sent the following telegram to Commissioner Meyer: j 

“Situation is that Carrier is now introducing evidence id tabular 
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form showing original cost and value at time of acquisition of all 
lands Jackson County including Kansas City. Carrier not in posi¬ 
tion to introduce like testimony for balance of line but if we proceed 
now must introduce oral evidence showing value at time of acquisi¬ 
tion for each parcel of entire line (which will perhaps take two or 
three weeks) Sou by proposes to adjourn hearing submitting whole 
matter to Commission on seventeenth Period. If Commission de¬ 
cides to take further testimony Carrier will at subsequent date be 
prepared to introduce it in tabular form for any or all counties. 

Souby ready to make agreement, as follows which Benton and 
Newman recommend. 

Evidence Kansas City and Jackson County to be taken Carrier 
claims evidence typical in principle of all counties Bureau does not 
admit it is typical and reserves right on order of Commission to take 
evidence covering counties claimed to be typical Case to be argued 
seventeenth before Commission all questions Period. After argu¬ 
ment Commission to decide before report whether evidence 

38 covering any or all other counties shall be taken Carrier 
agrees that if Commission determines to apply multiple 

comma the multiple two may be applied outside cities in all other 
counties without taking further evidence except as Commission may 
take typical counties upon request Bureau Period. If evidence taken 
after argument neither party to claim oral argument before Com¬ 
mission but may file brief or make oral argument before Examiner 
Thereupon Commission may render decision upon all issues raised 
by protest period. Souby’s agreement is subject to approval Unter- 
myer now requested by wire Untermyer to advise Commission direct. 77 

The foregoing telegram came to our notice October 9th, and a 
telegram was immediately sent to Samuel Untermyer, General 
Counsel of the company at New York City, asking for authority to 
join in proposed agreement. The requested authority was duly 
received, and accordingly a telegram to that effect was sent to Com¬ 
missioner Meyer on October 9th, as follows: 

‘‘Suggestion wired you yesterday by Kimball, Benton and New¬ 
man is satisfactory" to Mr. Untcrmver, Soubv and myself, with under- 
standing that if Commission determines to ascertain and report cost 
of acquisition of lands by purchase or condemnation such data shall 
be ascertained for entire line by taking of testimony or agreement 
upon multiple.” 

No reply to either telegram.'? has been received from Commissioner 
Meyer. 

When we had concluded the introduction of testimony as to Jack- 
son County, on October 10th, 1918. as aforesaid, we asked the Ex¬ 
aminer to adjourn the hearing until witnesses could be prepared to. 
testify as to lands south of Jackson County. There was 

39 an extended conference upon this subject. W : e explained at 
length that the testimony was not then available, for reasons 

heretofore stated, but that we would proceed with all speed to make 
it presently available. W e produced before the Examiner Mr. J. L. 
Faris, who, with Mr. Edwin (who was likewise in the city and avail¬ 
able) were familiar with the lands of the Carrier covering its entire 
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line from Jackson County south to the Gulf, having made a joint 
appraisement of said lands with Mr. Minor, representing the bureau 
of Valuation. Mr. Faris stated that he was prepared to leave Kansas 
City at once and make the necessary examination of lands iin Cass 
County, Missouri, and return the following Monday, October 14th, 
and testify in reference thereto, returning immediately to Qualify 
himself to testify with reference to the lands in the next jeounty 
south and so on, and we offered to send out Mr. Edwin immediately, 
so that he could likewise qualify himself and return to Kansjas City 
to give his testimony, so that the taking of testimony beginning 
October 14th might proceed continuously until completed,! except 
for the time during which Mr. Souby and Mr. Moore would neces¬ 
sarily be absent in Washington to attend the argument of the case 
set for October 17th. The Examiner refused to permit any continu¬ 
ance or adjournment whatsoever, or to afford us any opportunity 
whatsoever to produce our testimony, and closed the hearing!against 
our strong protest. 

On the same day, October 10th, we sent the following telegram to 
Commissioner Meyer: 

“Kansas City Southern Valuation. We have completed today 
all testimony now available, which includes cost of acquisition 
40 by purchase or condemnation of lands in Jackson County, 
Mo., including Kansas City. We did not assemble data and 
qualify witnesses to give similar testimony outside of Jackson; County 
because we relied on the stipulation set forth in our abstract pages 
nine sixty nine and nine seventy. We can make a beginning on 
this testimony next Monday, continuing until same is completed, 
except during period when we are necessarily absent to attend Wash¬ 
ington hearing now set for October 17th. Examiner Kimball act¬ 
ing on instructions declines to adjourn hearing until next Monday so 
this program may be carried out. We should be permitted jto intro¬ 
duce this testimony. The delay is no fault of ours. W ill not Commis¬ 
sion authorize examiner to hear it? Will greatly appreciate tele¬ 
graphic reply.” . | 

On October 12th the following telegram was received from Com¬ 
missioner Meyer, which was the only direct answer to our telegrams 
above quoted: 

“Instructions have been wired to the examiner.' 7 

We immediately called up Mr. Newman, Valuation Attorney, to 
find out the meaning of the telegram, and he explained thaft instruc¬ 
tions had been received, to read into the record Mr. Untermjyer’s mo¬ 
tion for the taking of testimony, which, as Mr. Newman adjvised me, 
had.already been done. He also stated’that the examiner had left 

Kansas Citv before the telegram had been received. i 

S. W. MOORE. 

J. M. SOUBY. 

Subscribed and sworn to before me this 17tli day of October, 1918. 

ALFRED HOLMEAfD, 

Notary Public. 
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41 Supreme Court of the District of Columbia. 

At Law. 617917. 

United States of America at the Relation of Kansas City South¬ 
ern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

Order . 

Upon the annexed petition of Kansas City Southern Railway 
Company, verified by its secretary, G. C. Hand, on the 3rd day of 
December, 1918, 

It is ordered that the above-named respondent, Interstate Con> 
merce Commission of the United States, show cause at a session of 
this Court, to be held in the court house of the Supreme Court of the 
District of Columbia in the City of Washington, on the 10th day of 
December, 1918, at 10 o'clock in the forenoon of that day, or as 
soon thereafter as counsel can be heard, why an order should not be 
entered herein granting a peremptory writ of mandamus requiring 
the respondent to investigate, take and receive testimony, including 
such competent proof that relator may offer, and ascertain, find and 
report in detail the present cost of condemnation and dam- 

42 ages or of purchase in excess of original cost or present value 
of lands owned or used by relator, in conformity with the pro¬ 
visions of the Act of Congress of March 1, 1913. 

And respondent is further required to show cause at said time 
and place why, in case this Court shall refuse such peremptory writ, 
an order should-not be granted directing that an alternative writ 
issue requiring and directing said respondent to perform the afore¬ 
said acts in compliance with said Act of Congress, or show cause 
before this Court, at such time as may be fixed by this Court, why a 
peremptory'Writ of mandamus should not issue to that effect. 

Sufficient reason appearing therefor, let service of this order and 
the papers upon which it is granted, on the respondent, on or before 
the 6th*dav of December, 1918, be deemed sufficient. 

Dated, Washington, D. C., December 5th. 1918. 

WALTER I. McCOY, 

Chief Justice of the Supreme Court 

of the District of Columbia . 
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42a Filed Dec. 10, 1918. j 

i 

In the Supreme Court of the District of Columbia, j 

At Law. 61917. j • 

United States of America at the Relation of Kansas City (south¬ 
ern Railway Company, Relator, j 

I 

against | 

Interstate Commerce Commission of the United StIytes, 

Respondent. ! 

Answer of the Interstate Commerce Commission. \ 

i 

P. J. Farrell, for Respondent. 

I 

43 In the Supreme Court of the District of Columbia. 

At Law. 61917. | 

i 

United States of America at the Relation of Kansas City! South¬ 
ern Railway' Company', Relator, ! 

against j 

Interstate Commerce Commission of tiie United States, 

Respondent. j 

Answer of the Interstate Commerce Commission, j 

• 

The Interstate Commerce Commission, the respondent in the 
above-entitled cause, now and at all times hereafter saving and re¬ 
serving to itself all and all manner of benefit and advantage of ex¬ 
ception to the many errors and insufficiencies in the petitioners' said 
bill of complaint contained, for answer thereunto or unto Iso much 
or such parts thereof as this respondent is advised is material for it 
to make answer unto, answers and says: j 

44 I. 

. | 

i 

Answering paragraph First of the petition: Respondent admits 
the allegations contained in this paragraph. 


Answering paragraph Second of the petition: Respondent admits 
the allegations contained in this paragraph, except that Respondent 
alleges that it has not information sufficient to enable it to form a 
belief as to whether Relator expended $250,000 as allegojd in this 
paragraph, and therefore neither admits nor denies said allegation. 
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III. 

Answering paragraph Third of the petition: Respondent denies 
that it entered into a stipulation as alleged in this paragraph. In 
this connection Respondent alleges that said stipulation was entered 
into by and between representatives of the Relator, on the one hand, 
and C. A. Prouty, Director of Valuation, on the other hand, and that 
the latter did not have and did not claim to have authority to bind 
Respondent in the premises. 


IV. 

Answering paragraph Fourth of the petition: Respondent admits 
that its refusal to find and report present cost of condemnation and 
damages or of purchase as alleged by Relator was based upon Re¬ 
spondent's interpretation of the decision of the Supreme Court of 
the United States in the Minnesota Rate cases, 230 U. S. 352, 

45 and alleges that said refusal was also based upon tlie impos¬ 
sibility of discovering anv lawful or reasonable basis upon 

which to rest such a finding and report. 

V. 

Answering paragraph Fifth of the petition: Respondent admits 
the allegations contained in this paragraph. 

VI. 

Answering paragraph Sixth of the petition: Respondent adm s 
the allegations contained in this paragraph, except that it deircs 
that Respondent's Examiner either declined or refused to receive at 
said hearing of October 7, 1918. anv evidence offered bv Relator. 

VII. 

Answering paragraph Seventh of the petition: Respondent admits 
the allegations contained in this paragraph. 

VIII. 

Answering parargaph Eighth of the petition: Respondent admits 
the allegations contained in this paragraph. 

IX. 

Answering paragraph Ninth of the petition: Respondent denies 
that its refusal to find present cost of condemnation and damages or 
of purchase in excess of original cost or present value, of 

46 Relator's lands will result in great wrong or injury’ or in any 
wrong or injury to relator; denies that Relator has offered to 
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Respondent definite, competent proof or any competent proof of the 
present cost of condemnation and damages or of purchase ^s alleged 
by Relator, and alleges that the other allegations contained in this 
paragraph are based entirely upon speculation and thatj for this 
reason it is not incumbent upon Respondent to make answer to 
them. 


Answering paragraph Tenth of the petition: Respondent denies 
that Section 19a of the Act to regulate Commerce, commonly known 
as and called the Valuation Act of March 1, 1913, makds no pro¬ 
vision for a review of the proceedings and findings of rbspondent 
with respect to respondent's valuations. In this connection, respond¬ 
ent alleges that the thirteenth paragraph of said Valuation! Act reads 
as follows: 

“If upon the trial of any action involving a final valufe fixed by 
the Commission, evidence shall be introduced regarding ^uch value 
which is found by the court to be different from that offbred upon 
the hearing before the Commission, or additional thereto! and sub¬ 
stantially affecting said value, the court, before proceeding to render 
judgment shall transmit a copy of such evidence to the Commission, 
and shall stay further proceedings in said action for suOh time as 
the court shall determine from the date of such transmission. Upon 
the receipt of such evidence the Commission shall considelr the same 
and may fix a final value different from the one fixed in the 
47 first instance, and may alter, modify, amend or rescind anv 
order which it has made involving said final value!, and shall 
report its action thereon to said court within the time fiked by the 
court. If the Commission shall alter, modify, or amend its order, 
such altered, modified, or amended order shall take the place of the 
original order complained of and judgment shall be rendered thereon 
as though made by the Commission in the first instance. If the orig¬ 
inal order shall not be rescinded or changed by the Commission, 
judgment shall be rendered upon such original order. 7 ’ 

Respondent denies that, unless this Court issues a writ! of manda¬ 
mus in accordance with the prayer of relator’s petition in this case, 
relator is without a complete and adequate remedy for ajny damage 
or injury it may suffer by reason of respondent’s said refusal to at¬ 
tempt to find and report the present cost of condemnation and dam¬ 
ages or of purchase of the lands included in the right of [way, yards, 
an<Vterminals of relator’s railroad, used by relator as!a common 
carrier in serving the general public, in accordance with paragraph 
entitled “Second” of said Valuation Act, set forth in delator’s pe¬ 
tition, and denies that, unless this Court- issues such a yTit, relator 
will suffer great damage and injury or any damage or injury. 

XI. ' j 

Answering paragraph Eleventh of the petition: Respondent alleges 
that it has not information sufficient to form a belief ag to whether 
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relator has heretofore made an application to any Court or Judge 
for the relief prayed for by relator in this case, but respondent as¬ 
sumes that relator's allegation in this connection is correct. 

48 Further answering the allegations contained in relator's 
petition, respondent alleges: That an attempt to find and 

report said present cost of condemnation and damages or of purchase 
is an attempt to ascertain and report the actual cost of acquiring the 
lands included in said rights of way, yards, and terminals upon the 
assumption that the railroad of which they are a part is not in exist¬ 
ence; that to make such an attempt is to indulge in mere speculation; 
that the railroad has long been established; that to it have been 
linked the activities of agriculture, industry, and trade; that com¬ 
munities have long been dependent upon the services of the railroad 
and that their growth and development have been conditioned upon 
the facilities it has provided; that the uses of property in the com¬ 
munities served by the railroad are to a large degree determined by 
it; that the values of property along the line of the railroad largely 
depend upon its existence; that the railroad is an integral part of 
the communal life; that the assumption of the non-existence of the 
railroad, and at the same time that the values that rest upon it re¬ 
main unchanged, is impossible and can not be entertained; that the 
conditions of ownership of said lands and the amounts which would 
have to be paid in acquiring them, supposing the railroad to be re¬ 
moved, are wholly beyond reach of any process of rational determi¬ 
nation; that it is impossible to describe the conditions that would 
exist, or the exigencies of the hypothetical owners of said lands, upon 
the assumption of the removal of said railroad; that the evidence 
introduced before Respondent in connection with the valuation of 
said lands establishes that at the time said railroad was con- 

49 structed a large portion of said lands was donated to Relator 
by members of the general public; that at said time another 

portion of said lands was purchased by Relator; that at said time Re¬ 
lator obtained title to another portion of said lands through con¬ 
demnation proceedings; that upon the assumption of the removal 
of said railroad and of its reproduction it is impossible to ascertain 
the portion bf said lands which would be so donated, or the portion 
thereof which would have to be purchased by Relator, or the portion 
thereof Relator would have to acquire title to through condemnation 
proceedings; that it is apparent that the removal of said railroad and 
the immediate reproduction thereof would not damage in any man¬ 
ner or to any extent any of the lands adjoining or adjacent to .said 
railroad or the owners of such adjoining or adjacent lands, and that 
it is impossible to determine that upon the assumption of the re¬ 
moval of said railroad the title to the lands included therein would 
revert to or be vested in the owners of said adjoining lands. In this 
connection Respondent alleges, by way of illustration, that Chapter 
8 of Article 6332 of the Statute Laws of the State of Texas, which is 
the law in force at the present time in that State, provides as follows: 

The right of way secured or fo be secured to any railway company 
in this State in the manner provided by law, shall not be so construed 
as to include the fee simple estate in lands either public or private 
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nor shall the same he lost by the forfeiture or expiration of the char¬ 
ter, but shall remain subject to an extension of the charter) or the 
grant of a new charter over the same way, without a new condem¬ 
nation. 

i 

50 All of which matters and things Respondent is r^ady — 

aver, maintain and prove as this honorable court shall direct, 
and therebv pravs to be hence dismissed. 

INTERSTATE COMMERCE COMMISSION, 
(Sig.) By P. J. FARRELL, Chief Counsel. 

Washington, 

District of Columbia: 

! 

I, Henry C. Hall, depose and say that I am a member of t^ie Inter¬ 
state Commerce Commission, the Respondent in the above j entitled 
proceeding; that I have read the foregoing answer of Respondent 
and know the contents thereof, and that matters of facts; therein 
stated are true according to my best knowledge, information and 
belief. 

(Sig.) HENRY C. HALL, 

Members of Interstate Commerce Commission . 

i * 

Subscribed and sworn to before me, Alfred Holmead, Notary Pub¬ 
lic in and for said District of Columbia, this 7th day of December, 
A. D.1918. 

(Sig.) ALFRED HOLMEAD, 

[seal.] Notary Public. 

50a Filed Dec. 18, 1918. 

Supreme Court of the District of Columbia. 

I 

At Law. 61917. 

United States of America at the Relation of The Kansas City 
Southern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United Spates, 

Respondent. 

Amended Petition and Order for Writ of Mandam\us. 

Samuel Untermver, Samuel W. Moore, Frank M. Swacker, Coun¬ 
sel for Relator, Wilkins Building, Washington, D. C. 
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51 Supreme Court of the District of Columbia. 

At Law. 61917. 

United States of America at the Relation of The Kansas City 
Southern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

Amended Petition for Writ of Mandamus. 

To the Supreme Court of the District of Columbia: 

Comes now The Kansas City Southern Railway Company and 
respectfully shows to this Court: 

First. That it is a corporation common carrier engaged in the 
transportation of persons and property by railroad between places in 
various States of the United States, and so subject to the Act of Con¬ 
gress of February 4, 1887, entitled “An Act to Regulate Commerce,” 
etc., and acts supplemental thereto and amendatory thereof, includ¬ 
ing the Act of March 1, 1913 (38 U. S. Statutes at Large, page 701), 
commonly known as the Valuation Act, which Act, among other 
things, provides as follows: 

52 “Sec. 19a. That the commission shall, as hereinafter pro¬ 
vided, investigate, ascertain, and report the value of all the 

property owned or used by every common carrier subject to the pro¬ 
visions of this Act. To enable the commission to make such in¬ 
vestigation and report, it is authorized to employ such experts and 
other assistants as may be necessary. The commission may appoint 
examiners, who shall have power to administer oaths, examine wit¬ 
nesses, and take testimony. The commission shall make an in¬ 
ventory which shall list the property of every common carrier sub¬ 
ject to*thc provisions of this Act in detail, and show the value thereof 
as hereinafter provided, and shall classify the physical property, as 
nearly as practicable, in conformity with the classification of ex¬ 
penditures for road and equipment, as prescribed by the Interstate 
Commerce Commission. 

“First. In such investigation said commission shall ascertain and 
report in detail as to each piece of property owned or used by said 
common carrier for its purposes as a common carrier, the original 
cost to date, the cost of reproduction new, the cost of reproduction 
less depreciation, and an analysis of the methods by which these 
several costs are obtained, and the reason for their differences, if anv. 
The commission shall in like manner ascertain and report separately 
other values, and elements of value, if any, of the property of such 
common carrier, and an analysis of the methods of valuation em¬ 
ployed, and of the 'reasons for any differences between any such 
value, and each of the foregoing cost values. 
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“Second. Such investigation and report shall state in detail and 
separately from improvements the original cost of all lands,! rights 
of way, and terminals owned or used for the purposes of a common 
carrier, and ascertained as of the time of dedication to public use. 
and the present value of the same, and separately the original and 
present cost of condemnation and damages or of purchase in 

53 excess of such original cost or present value. 

“Third. Such investigation and report shall show sepa¬ 
rately the property held for purposes other than those of a cbmmon 
carrier, and the original cost and present value of the same, together 
with an analysis of the methods of valuation employed.’ 7 

Second. That heretofore, and in or about the year 1914,'the re¬ 
spondent, the Interstate Commerce Commission, pursuant to the pro¬ 
visions of the said Act of March 1, 1913, acting through its Bureau 
of Valuation which was in charge of its Director of Valuatioh, Hon. 
C. A. Prouty, began an investigation to ascertain the valud of the 
property of the relator as of June 30, 1914. On or about November 
20, 1916, the respondent published and served upon the rplator a 
copy of its tentative valuation under the said Act. In said tentative 
valuation the so-called present value of the lands of the relgtor was 
fixed at $2,163,870.07, and the original cost, when acquired by the 
relator approximately 20 years prior thereto, was given as $2,248,- 
058.13. Said tentative valuation did not state, nor purport ito state, 
the “present cost of condemnation and damages or of purchase,” nor 
the cost of reproduction, of the relator’s lands, or any part thereof. 

Relator, within the time limited in the said Act, duly filed its pro¬ 
test against said tentative valuation, in which, among other things, it 
protested against the failure of the respondent to find the “present 
cost of condemnation and damages or of purchase, 77 or the cost of 
reproduction, of said lands, and prayed to be allowed to introduce 
competent and legal testimony, in such manner and at such 

54 . time as the Commission might direct, to prove the reproduc¬ 

tion cost and the “present cost of condemnation and: damages 
or of purchase 77 of all its lands. Thereupon it became thej duty of 
the respondent, to fix a time for the hearing of said protect and to 
hear and consider any matter relative and material theretd, in ac¬ 
cordance with the following provision of the Act: 

If notice of protest is filed the Commission shall fix a time Jor hear¬ 
ing the same,, and shall proceed as promptly as may be to hear and 
consider any matter relative and material thereto which ma^ be pre¬ 
sented in support of any such protest so filed as aforesaid. ! 

Testimony was taken from time to time by the relator ih support 
of its protest until about October 7, 1918, as hereafter mofe specifi¬ 
cally set forth, and likewise, stipulations were entered into; as here¬ 
after referred to, covering certain matters in the relatorfs protest 
where agreements between the parties had been reached. Many 
thousands of pages of testimony w*ere thus taken, the entir^ proceed¬ 
ing under the Act involving a total expense of over $250,000.00 to 
the relator, besides a very large sum expended by the respondent. 

Third. That following the filing of its protest as aforesaid, and as 
a result of negotiations, certain agreements w r ere reached between re- 
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lator and said Bureau of Valuation, an agency of the respondent and 
engaged under its direction and control in the investigation and 
valuation of respondent's property, with respect to many of* 

55 the matters put in issue by relators protest against the ten¬ 
tative valuation, and such agreements were embodied in a 

formal stipulation signed by relator and the Director of Valuation in 
May, 1917, and filed in said proceeding before respondent. Such 
stipulation contained, among others, the following provisions: 

Stipulations. 

The following agreement is entered into between the Division of 
Valuation of the Interstate Commerce Commission (subject to the 
approval of the Commission) and The Kansas City Southern Rail¬ 
way Company and subsidiary companies named in the protest filed* 
by them herein (all hereinafter referred to as the ‘Carrier’), and 
the same shall be filed as a part of the record herein without preju¬ 
dice to the right of either party to supplement same by the intro¬ 
duction of testimony as to any matter not finally disposed of herein. 

It is further agreed that in event the Commission shall disapprove 
the action of the Bureau of Valuation in any particular matter, then 
insofar the Carrier shall be absolved from the obligation devolving 
upon it; and further, that this stipulation is made wholly without 
prejudice to any right- which the Carrier may have under the law 
to obtain a judicial review of the determination which the Cominis- 
sion shall make in the premises, either with respect to question of 
law or of fact, save such facts as are expressly admitted. 

******* 

Lands. 

1. Cost of Condemnation and Damages in Excess of Present Value. 
The Carrier insists that the cost of acquiring its right of way and 
other lands, as of valuation date, upon the basis of the then land 
values, may be shown by two methods: first, by taking each 

56 individual parcel and showing what it would cost to acquire 
it or a right of way across it, by purchase or condemnation; 

secondly, by ascertaining a percentage or multiplier which should be 
applied to the acreage or naked land value as of valuation date, such 
percentage or multiplier to be ascertained for the whole line or for 
particular sections of line as might be necessary. 

It is agreed by the Carrier and the Division of Valuation that the 
first method would be tedious and expensive and ought not to be re¬ 
sorted to if the second method can be made available. 

It is therefore understood that the Division of Valuation will 
recommend to the Commission that if it decides that evidence upon 
the question of the cost of acquiring land by purchase or condemna¬ 
tion shall he received by the Commission with a view to reporting 
that fact to Congress, or including that element in the final valua¬ 
tion of the Carrier’s properties, then the Division of Valuation shall 
investigate and report to the Commission the amount of such mul- 
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iiplier or percentage and where applicable. When so reported by 
the Division of Valuation, the Carrier shall have the same right to 
object to the same and to introduce testimony in modification of the 
same which it has as to any other fact stated in the Tentative Valua¬ 
tion. 

If, in the opinion of the Commission, it transpires, at any stage of 
the proceedings, that evidence of the multiplier cannot be legally re¬ 
ceived and the multiplier legally used for the purpose of showing 
the cost of acquisition by purchase or. condemnation then tl|e Car¬ 
rier shall not be by this agreement in any way limited as to its right 
to introduce evidence tending to show cost of acquiring individual 
parcels in accordance with the first method above described.” 

57 Fourth. That during the time the respondent was engaged 
in its investigation of relator’s property, it was also engaged 

in an investigation to ascertain the value of the property of the 
Texas Midland Railroad Company, which investigation it completed 
December 14, 1917, and on July 31, 1918, rendered its decision, 
report and findings, which are set forth in Valuation Reports of the 
Interstate Commerce Commission No. 1, at page 1, and here referred 
to as though set out in full. As appears by reference to said report 
(pages 52 to 62, inclusive, a copy of which is hereto annexed! as Ex¬ 
hibit A hereof), the respondent, notwithstanding the expresi direc¬ 
tion contained in the paragraph denominated Second of Section 19a 
of said Act of March 1, 1913, above set forth, refused and declined 
to find and report with respect to lands owned and used by said 
Texas Midland Railroad Company the then “present cost of con¬ 
demnation and damages or of purchase in excess of such original cost 
or present value,” basing its said refusal upon respondent’^ inter¬ 
pretation of the decision of the Supreme Court of the United States 
in the Minnesota Rate Case, 230 U. S. 352. 

Fifth. That after respondent had reached the conclusions spt forth 
in said Texas Midland Railroad Company valuation above mentioned, 
upon August 29, 1918, it notified the relator that it would not adopt 
the plan of determining the present cost of condemnation arid dam¬ 
ages or purchase set forth in' the stipulation above mentioned, and 
in conformity with the other provisions thereof assigned thej subject 
for hearing and the introduction of proofs before an exarrjiiner of 
respondent at Kansas City, Missouri, September 9, 1918. 

58 That thereupon relator commenced the preparation of evi¬ 
dence with respect to suoh present cost of condemnation and 

damages or purchase with respect to each parcel of land owned or 
used by it, and on September 9, 1918, proffered evidence thereof, 
the admissibility of which, in view of said Texas Midland decision, 
was questioned by counsel for respondent and thereupon excluded by 
said examiner of respondent. 

Sixth. That on October 1, 1918, relator filed its motion with re¬ 
spondent to overrule said examiner and take such evidence so offered 
by relator in accordance with the provisions of said Act of March 1. 
1913, and on October 4, 1918, respondent made its order directing 
that said matter be re-opened for the taking of testimony and as- 

3—3255a 
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signed the same for hearing before one of its examiners upon Oc¬ 
tober 7, 1918. That said examiner, on said date, proceeded to take 
and receive testimony and evidence upon said subject, and relator 
produced evidence thereon respecting so much of its lands as are lo¬ 
cated in Kansas City and Jackson County , Missouri, and relator, being 
unprepared to proceed therewith at the time, moved and requested 
the Examiner for an opportunity later to introduce testimony and evi¬ 
dence in relation to the remainder of its line of railway, some 700 
miles or more in length, of a nature and character more particularly 
discussed in paragraph ninth hereof, but said examiner, acting upon 
the direction of respondent, declined and refused to grant such 
motion and request; and respondent directed that the hearing upon 
the valuation of relator's property be thereupon closed and final 
argument of the entire matter of the valuation of relator's property 
be had before respondent October 17, 1918, the date already fixed 
therefor. • 

59 Seventh. That on October 17, 1918, the relator renewed its . 
application before respondent to be allowed to make proof 

concerning such present cost of condemnation and damages or of 
purchase with respect to the remainder of its line, and counsel for 
relator accompanied said motion with an affidavit setting forth the 
facts and circumstances in relation to said matter, a copy of which 
is hereto attached and marked Exhibit B, but respondent, declining 
then to rule upon said motion, required counsel for relator to pro¬ 
ceed with fihal arguments upon the whole valuation of relators prop¬ 
erty. Counsel for relator renewed said motion in the course of said 
argument and again at the conclusion -of said final argument, and 
subsequent thereto, on November 15, 1918, was advised by respond¬ 
ent that at its session on that date it had adopted a resolution in 
words as follows: 

“Voted that, for the reasons stated in the report in the Texas Mid¬ 
land case, the motion of counsel for the Kansas City Southern Rail- 
wav Companv in the Kansas Citv Southern valuation case to take 
further testimony as to the present cost of condemnation and dam¬ 
ages or acquisition of carrier lands of the petitioner be overruled, 
Chairman Daniels voting in the negative.” 

Eighth. That respondent has concluded its investigation with re¬ 
spect to relator’s property without complying with the requirement 
above set forth, of said Act of March 1, 1913, with respect to present 
cost of condemnation and damages or of purchase in excess of orig¬ 
inal cost or present value, which requirement respondent has def¬ 
initely informed relator it does not intend to comply with for the 
reasons above stated, and it is now considering and preparing 

60 and will make its report upon relator's property without’mak¬ 
ing such finding. 

Ninth. That the refusal of respondent to investigate and find such 
present cost of condemnation and damages or of purchase in excess 
of original cost or present value of relator’s lands will result in great 
wrong and injury to relator; by way of illustration, such refusal will 
result in a finding by respondent of a value of but $60,000 with re¬ 
spect to parcels of land acquired by relator by judicial award in con- 
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demnation proceedings during four years immediately preceding 
said valuation at an actual cost to relator of $180,000; and ! in the 
aggregate will result in a finding with respect to said lands ^t least 
$5,000,000 less than the value so directed by the Act of Congress 
above mentioned to be found. 

Such refusal, if persisted in by the respondent, is likely tp result 
in a valuation of the relator’s property at a value less by many mil¬ 
lions of dollars than it is justly and fairly entitled to, and such val¬ 
uation being a public record, is likely to seriously and injuriously 
affect the relator’s credit, and impair its ability to borrow money to 
meet its capital requirements and to properly, and economically con¬ 
duct its railroad operations. 

Whatever may have been the difficulties inhering in or incident to 
the manner of proof offered in said Texas Midland case, the! relator 
says that no such difficulty exists with respect to the ascertainment 
of said present cost of condemnation and damages or of purchase in 
the relator’s case, and that relator is prepared and has offered to 
establish definite competent proof respecting each parcel of land 
owned or used by it, in the following manner, to wit:[ 

61 Relator accepts, as a basis for such ascertainment, the pres¬ 
ent market value of its lands as found and determine^ by the 

respondent, and assumes that each parcel of land, having reverted to 
adjoining owners as it would at common law upon its abandonment, 
would be re-acquired by the relator by purchase or condemnation 
during the theoretical reconstruction period. Relator will prove 
such cost of purchase or condemnation by the testimony of compe¬ 
tent expert witnesses familiar with each parcel of property,; having 
knowledge of its value, and thoroughly experienced in the acqui¬ 
sition of private property for public use by purchase or condemna¬ 
tion. Where an entire parcel is thus acquired the cost of itjs acqui¬ 
sition will be its market value as determined by the respondent as 
aforesaid, plus certain incidental costs, such as court costs, jand the 
like; where a part only of an entire parcel is taken the cost Of acqui¬ 
sition will be the market value of the part taken as determined by 
the respondent as aforesaid, plus the damage to the residue of the 
tract, the market value of which would also be as determined by the 
respondent, plus the incidental costs as aforesaid. 

Inasmuch as the purpose of the Act, in requiring the cost of repro¬ 
duction of lands and other property of the relator, is that the same- 
may be used by the respondent in ascertaining and determihing the 
final value of all the relator’s property, regardless of how the same 
was acquired, relator is prepared and has offered to establish the 
cost of reproduction or the “present cost of condemnation a|nd dam¬ 
ages or of purchase” of all its lands regardless of whether they were 
originally acquired by it through purchase, or condemnation, 

62 or exchange, or by gift or donation. 

Tenth. That said Act of Congress makes no provision for a 
direct review of the proceedings and findings of the respondent with 
respect to its valuations, and makes no provision whatsoever for any 
review except as provided in paragraph thirteen of the said Act 
which makes the respondent the final judge of the law and) the fact 
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without the right of appeal therefrom and is wholly inadequate for 
the protection of the relator. The relator is without a complete and 
adequate remedy for the great injury it will suffer by reason of the 
denial by respondent of the rights accorded it by said Act of Con¬ 
gress and the injury which will result from respondent's proposed 
incomplete finding; and the relator will suffer great damage and 
injury as a result of said proposed course unless this Court, by issuing 
its writ of mandamus, directs respondent to comply with the re¬ 
quirements of said Act. 

Eleventh. That no other or previous application for the relief 
prayed for herein has heretofore been made to any Court or Judge. 

Wherefore, relator prays for an order herein directing that a per¬ 
emptory writ of mandamus go to the respondent directing and re¬ 
quiring it to investigate, take and receive testimony, including such 
competent proof as relator may offer, in accordance with the pro¬ 
visions of said Act of March 1, 1913, upon, and ascertain, find and 
report in detail, the present cost of condemnation and damages or 
of purchase in excess of original cost or present value of lands owned 
or used by relator; or, if the Court be not minded to issue its 
63 peremptory writ, then that its order issue directing that an 
alternative writ of mandamus go, commanding the respond¬ 
ent to perform the aforesaid acts or to show cause why a peremptory 
writ of mandamus to that effect should not go. 

And that the relator have such other or further order or relief as 
to the Court may seem just and proper. 

And as in duty bound the relator will ever pray. 

Dated, New York, December 18, 1918. 

1 THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY, 

By G. C. HAND, Secretary. 

SAMUEL UNTERMYER, 

SAMUEL W. MOORE, 

FRANK M. SWACKER, 

A ttorneys for Relator . 

Wilkins Building, Washington, D. C. 


State of New York, 

County of New York > ss: 

G. C. Hand, being duly sworn, deposes and says: 

I am Secretary of The Kansas City* Southern Railway Company, 
and executed atid subscribed the foregoing amended petition on its 
behalf. 

I have read the foregoing petition and know the contents thereof, 
and the same is true to the best of my knowledge, information and 
belief. 

G. C. HAND.. 
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Subscribed and sworn to before me this 18th day of December. 
1918. 

[seal.] JULIAN RICE, ^ j 

Notary Public, No. 188, New York County. 

# 

* 

64 Exhibit A. j 

Valuation Reports of the Interstate Commerce Commission. 

Valuation Docket No. 2. 

i 

Texas Midland Railroad. 

Submitted December 14, 1917. j 

Decided Julv 31, 1918. 

7 i 

! 

Report of the Commission. 


Lands. 

. 

The protest raises two questions, which in fact are one: (|) Shall 
the Commission ascertain and report the reproduction cost of carrier 
lands, and (2) shall the Commission ascertain and report thq present 
cost of condemnation and damages or of purchase of the [carrier’s 
lands? Together these questions present the issue as to the! duty of 
the Commission to report the reproduction cost of lands. 

What is meant by present value, as the term is used in the tentative 
valuation, is thus defined by the director of valuation: 

“Present value * * * is arrived at by ascertaining tjie num¬ 

ber of acres of land owned or used by the carrier for its purposes as a 
common carrier and multiplying this acreage by a market value de¬ 
termined from the present market value of similar adjacent and ad¬ 
joining lands. Due allowance is made for any peculiar valilc which 
may attach by reason of the peculiar adaptabilitv of the land to rail- 
road use. Nothing is included for the expense of acquisition, 
65 nor for severance damages, nor for interest during construc¬ 
tion.” 

The second paragraph in the act, entitled “First,” is general in 
terms, and.directs the Commission to ascertain and report in detail 
as to each piece of property owned or used by the common carrier 
under investigation for its purposes as a common carrier, the original 
cost to date, the cost of reproduction new, the cost of reproduction less 
depreciation, and an analysis of the methods by which the$e several 
costs are obtained and the reasons for their differences, if anV. There 
is no substantial question raised by the protest as to the reporting of 
original cost to date of lands. The essential question is witjh respect 
to the reporting of the cost of reproduction new. 

The paragraph of the act entitled “Second” requires: 
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“Such investigation and report shall state in detail and separately 
from improvements the original cost of all lands, rights of way, and 
•terminals owned or used for the purposes of a common carrier, and 
ascertained as of the time of dedication to public use, and the present 
value of the Same, and separately the original and present cost of con¬ 
demnation and damages or of purchase in excess of such original cost 
or present value." 

The paragraph entitled “Third" relates to property held for pur¬ 
poses other than those of a common carrier; and such investigation 
and report is required to show separately such property and the origi¬ 
nal cost and 1 present value of the same, together with an analysis of 
the methods of valuation employed. 

The sixth paragraph, entitled “Fifth, 77 relates in part to 
66 land grants, which are not here involved. The paragraph 
also provides: 

“The Commission shall ascertain and report the amount and value 
of any aid, gift, grant of right of way, or donation, made to any 
such common carrier, or to any previous corporation operating such 
property, by the government of the United States or by any state, 
county, or municipal government, or by individuals, associations, or 
corporations. 77 

It was suggested upon argument that the paragraph entitled 
“Second" could apply only to properties as to which there had been 
an original cost, and that lands which cost the carrier or its prede¬ 
cessors nothing were governed by the paragraph entitled “Fifth. 77 
It was urged that lands which cost the carrier nothing were to be 
excluded from the direction in paragraph “Second 77 as to the ascer¬ 
tainment of the original and present cost of condemnation and dam¬ 
ages or of purchase in excess of such original cost and present value. 
Unless the present cost of condemnation and damages or of purchase 
is to be reported, which is not contemplated by the tentative report, 
it is unnecessary to construe these two paragraphs with respect to 
this contention. Applying familiar rules of statutory construction, 
the fact that lands, rights of way, and terminals are given specific 
detailed treatment in paragraphs “Second" and “Fifth 77 of the act 
points out that the latter specific requirements are to be followed 
rather than the preceding general language. 

However, the direction in paragraph entitled “Second" for the as- 
. certainment of the present cost of condemnation and damages or of 
purchase in effect calls for a finding as to the cost of repro- 
67 duction of these lands. Must this be done, and can this be 
done? It seems elementary’' that the cost of reproduction can 
be estimated only by assuming that the thing in question is to be 
produced again, and that if it is to be produced again, it is to be 
taken as not existent. It seems sophistry to contend that lands of 
the railroad can be produced again at a cost to the railroad without 
first making the assumption that they are no longer lands of the rail- 
road; and this necessary assumption carries with it the mental ob¬ 
literation of the railroad itself. • 

Considerable testimony was produced to the effect that in the 
acquisition 1 of a railroad right of way it is necessary for the carrier 
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to pay sums in excess of the value of the land if measured jby the 
present or market value of similar contiguous lands, and this because 
of the elements which have been enumerated and embraced jin the 
protest, such as cost of acquisition, damages to the severed property, 
cost of buildings and other improvements, accrued taxes and .various 
' incidental rights. It was testified that inquiry had shown thjat a re¬ 
lationship could be found in particular cases between the sums which 
the carrier must pay and the present or market value of a like area 
of similar, contiguous property; and it was claimed that such sum 
could be estimated in advance of construction within a few per cent 
of the amount which would actually be required. There is also testi¬ 
mony that certain state commissions, in attempting to determine the 
cost of reproduction of railroad lands, had made use of multiples of 
the value of adjacent, similar land for this purpose. 

But it will be observed that in each of these cases, other than the 
state commission valuations, the testimony before usj related 

68 to the actual production of a railroad where no railroad had 
been before; and in none of these cases did the facts exist 

which necessarily must be assumed for a rational conception of the 
process of reproduction. That there is a marked difference {between 
assuming in advance the total cost of acquisition whether as the result 
of condemnation and damages paid or of purchase, in excess of the 
present value of similar lands in the vicinity, when no railroad has 
been constructed or is in operation, and the attempt to ascertain and 
state the cost of; reproducing or reacquiring, at the preseht time, 
lands which actually have been severed from the adjacent property, 
have been converted into a railroad, and are being occupied by an 
operating rail carrier, seems clear. j 

We are unable to differentiate the character of testimony before us 
from that which was before the Supreme Court in the Minnesota Rate 
Cases, supra. That decision, rendered June 9, 1913, slightly over 
three months after the enactment of the act, was the climax <j)f a long 
series of attempts made by various state commissions and fcourts to 
apply the cost of reproduction theory to railroad lands. 

The Supreme Court pointed out the nature of the assumptions 
which must be made in the endeavor to apply the cost-of-production 
theory to lands. In those cases was involved the estimate of the 
value of the property of the railroad within the state of Minnesota 
as a necessary factor in determining whether the legislative-made 
rates at issue were confiscatory. The question presented, j said the 
Court, was as to the soundness of the underlying estimate of value, 
and whether it might be accepted as a basis for a finding that 

69 the rates were confiscatory. 

4 i 

In the master's report was an item for “lands for) right-of- 
way, yards, and terminals, $21,024,562,” which did not include any 
improvements. This value was arrived at by adding 5 per cent to 
the appraisement of the terminal properties “for the cost of acquisi¬ 
tion and consequential damage,” and 25 per cent was added in. the 
case of the Duluth terminals for railway value, cost of acquisition, 
and consequential damages. The manner in which the base figure 
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was deduced is afterwards stated herein. There was a protest by the 
state authorities against the sum so reported, and the court thus sum¬ 
marizes the basis for the protest : 

“It is contended that the valuation was made upon a wrong theory; 
that it is a Speculative estimate of 'cost of reproduction'; that it is 
largely in excess of the market value of adjacent or similarly situated 
property; that it does not represent the present value, in any true 
sense, but constitutes a conjecture as to the amount which the railway 
company would have to pay to acquire its right-of-way, yards and 
terminals, oh an assumption, itself inadmissible, that, while the rail¬ 
road did not exist, all other conditions, with respect to the agricul¬ 
tural and industrial development of the state and the location, popu¬ 
lation, and activities of town-, villages, and cities, were as they now 
are.” (P. 444.) 

The method pursued in ascertaining the base figures is thus stated 
by the Supreme Court: 

* " (a) Lands outside terminals.—The complainants' witness was 
Mr. Cooper, the land commissioner of the company, who has charge 
of the land grants for its entire system, of its right-of-way and land 
purchases, and has had a wide experience in connection with 
70 land values along the lines of the railway. In the latter part 
of 1906, the state notified the company to report the value of 
its properties, requiring a statement in one column of the ‘market 
value 7 and in another column, of the 'value for railway purposes. 7 
Mr. Cooper i was instructed to prepare the valuation for this report. 
From the information he received in special inquiries, and his own 
knowledge, and following what he understood to be the instructions 
from the state, he set down under the heading of 'market value, 7 not 
the market value in the proper sense of that term, but what in his 
judgment it would cost the railroad company to acquire the land. 
This included an excess which he estimated the company would have 
to pay over the market value of contiguous and similar property if it 
were called upon to undertake such a reproduction of its right-of-way. 
It did not, however, embrace an allowance for payments which might 
have to be made for improvements that possibly might be found upon 
the property in such case, or for the consequential or severance dam¬ 
ages which might possibly have to be met, or for the expense of acqui¬ 
sition. These supposed additional outlays he undertook to estimate. 
For this purpose he increased the 'market value 7 as stated (in the 
case of agricultural lands generally multiplying it by three) and 
thus reached the amount set down as the 'value for railway pur¬ 
poses. 7 77 (P. 445.) 

Local real estate experts were employed to appraise the terminal 
properties % at St. Paul, Minneapolis and Duluth. They were in¬ 
structed "to make a conservative report of the cost of reproducing the 
properties owned by the company in each of their respective cities. 77 
Mr. Cooper^ after discussing with these experts the estimates made by 
them, employed his own knowledge and formed his own 
71 judgment, which he reported to the state under the heading 
of "market value. 77 His estimate of market value was "what 
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it >vouid cost the company to purchase these lands, exclusive' of im¬ 
provements that might be made upon them, severance and consequen¬ 
tial damages and expenses incident to acquisition.” The j master 
adopted the Cooper figures without change as to the St. Piiul and 
Minneapolis terminals, and added 5 per cent to cover the cost of 
acquisition and consequential damages. As the Duluth appraise¬ 
ment seemed to have been based upon the ordinary values I of real 
estate, and not on as liberal a basis as that at the twin cities, the 
master added 25 per cent for “railway value, cost of acquisition and 
consequential damages.” 

“In reviewing the findings, the court below reached the conclusion 
that ‘the master in effect found that the cost of reproduction land the 
present value of the lands for the terminals in the three great cities, 
including therein all cost of acquisition, consequential damages, and 
value for railroad use which he allowed, was only about 30 per cent 
more than the normal value of the lands in sales between private 
parties. • He found the value of the lands outside the terminals to be 
only twice their normal value. 7 77 

“From our examination of the evidence, we are unable to Conclude 
that the excess stated may be thus limited. What is termed the nor¬ 
mal value does not satisfactorily appear. It further will be ob¬ 
served—from the summary of valuations we have set forth in the 
margin—that the amount thus allowed in item 1 for lands, yards, 
and terminals, both in and out of the three cities ($21,024,^82), was 
included in the total on which 4 1 /* per cent was allowed ip item 30 
for ‘engineering, superintendence, legal expenses," and agaip was in¬ 
cluded in the total on which 5 per cent was allowed in item 
72 37 for ‘contingencies, 7 and, in addition, was included in the 

total on which 10 per cent was allowed in item 39 fort ‘interest 
during construction. 7 7 7 (P. 450.) 

The fundamental objections to the application of the theory of re¬ 
production to railway lands are thus stated by the court: ! 

“These are the results of the endeavor to apply the cost-of-reproduc- 
tion method in determining the value of the right of way.! It is at 
once apparent that, so far as the estimate rests upon a supposed com¬ 
pulsory feature of the acquisition, it can .not be sustained. ! It is said 
that the company would be compelled to pay more than what is the 
normal market value of property in transactions between private par¬ 
ties; that it would lack the freedom they enjoy, and, in view of its 
needs, it would have to give a higher price. It is also said that this 
price would be in excess of the present market value of contiguous or 
similarly situated property. It might well be asked, who shall de¬ 
scribe the conditions that would exist, or the exigencies of the hypo¬ 
thetical owners of the property, on the assumption that the railroad 
were removed? But, aside from this, it is impossible to assume, in 
making a judicial finding of what it would cost to acquire! the prop¬ 
erty, that the company would be compelled to pay more than its fair 
market value. It is equipped with the governmental power of emi¬ 
nent domain.. In view of its public purpose, it has been granted 
this privilege in order to prevent advantage being taken of its nccessi- 


i 
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ties. It would be free to stand upon its legal rights and it can not be 
supposed that they would be disregarded.” (Pp. 450-451.) 

The manner in which the “railway value” was found has been 
stated. It was based on a consideration of the market value 


75 in the usual acceptance of the word, to which was added what 
it was estimated it would cost the railroad to acquire the land, 
and the sum was multiplied by three, in the case of agricultural lanus, 
so as to coyer improvements which might be on the land and the 
consequential and severance damages, and the cost of acquisition. 
Then the court states the usual rules of damages upon condemnation 
of lands: • 

“* * * supposing the railroad to be obliterated and the lands 

to be held by others, the owner of each parcel would be entitled to 
receive on its condemnation, its fair market value for all its available 
uses and purposes. * * * If, in the case of any such owner, his 

property had a peculiar value or special adaptation for railroad pur¬ 
poses, that would be an element to be considered. * * * But 

still the inquiry’ would be as to the fair market value of the prop¬ 
erty; as to what the owner had lost, and not what the taker had 
gained. * 1 * * The owner would not be entitled to demand 

payment of the amount which the property might be deemed worth 
to the company; or of an enhanced value by virtue of the purpose 
for which it was taken; or of an increase over its fair market value, 
by reason of any added value supposed to result from its combina¬ 
tion with tracts acquired from others so as to make it a part of a 
continuous railroad right of way held in one ownership. * * * 

There is no evidence before us from’which the amount which would 
properly be allowable in such condemnation proceedings can be as¬ 
certained.” (Pp. 451-452.) 

The court then points out what must be assumed in an attempt 
to estimate the cost of reproduction of lands : 

74 “Moreover, it is manifest that an attempt to estimate what 

would be the actual cost of acquiring the right-of-way, if the 
railroad were not there, is to indulge in mere speculation. The rail¬ 
road has long been established; to it have been linked the activities 
of agriculture, industry, and trade. Communities have long been 
dependent on its service, and their growth and development have 
been conditioned upon the facilities it has provided. The uses of 
property in 1 the communities which it serves are to a large degree 
determined by it. The values of property along its line largely de¬ 
pend upon its existence. It is an integral part of the communal 
life. The assumption of its nonexistence, and at the same time that 
the values that rest upon it remain unchanged, is impossible and can 
not be entertained. The conditions of ownership of the property 
and the amounts which would have to be paid in acquiring the right 
of way, supposing the railroad to be removed, are wholly beyond 
reach of apv* process of rational determination. The cost-of-repro- 
duction method is of service in ascertaining the present value of the 
plant, when it is reasonably applied and when the cost of reproducing 
the property may be ascertained with a proper degree of certainty. 
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But it does not justify the acceptance of results which depenjl upon 
mere conjecture.' 7 (P. 452.) ; 

. “The evidence in these cases demonstrates that the appraisements 
of the St. Paul and Minneapolis properties which were accepted by 
the master were in substance appraisals of what was considered to be 
the peculiar value of the railroad right-of-way. Efforts to I express 
the results in the terms of a theory of cost of reproduction, 1 fail, as 
naturally they must, to alter or obscure the essential character of 
the work undertaken and performed. Presented with an impossible 
hypothesis, and endeavoring to conform to it, the appraisers 

75 —men of ability and experience—were manifestly seeking to 
give their best judgment as to what the railroad righjt-of-way 

was worth. And doubtless it was believed that it might cost even 
more to acquire the property, if one attempted to buy into tjie cities 
as they now exist and all the difficulties that might be imagined as 
incident to such a ‘reproduction 7 were considered. The railroad 
right-of-way was conceived to be a property sui generis, ‘a laifge body 
of land in a continuous ownership, 7 representing one of the ‘high¬ 
est uses 7 of property and possessing an exceptional valuei The 
estimate before us, as approved by the master, with his increase of 
25 per cent in the case of the Duluth property, must be takjen to be 
estimates of the ‘railway value 7 of the land; and whether orj not this 
is conceived of as paid to other owners upon a hypothetical rfeacquisi- 
tion of the property is not controlling when we come to the substan¬ 
tial question to be decided. 77 (P. 453.) j 

. What is “the substantial question to be decided 77 ? j 

“That question is whether, in determining the fair present value 
of the property of the railroad company as a basis of its charges to 
the public, it is entitled to a valuation of its right-of-way not only in 
excess of the amount invested in it, but also in eicess of 
the market value of contiguous and similiarly situated prop¬ 
erty. For the purpose of making rates, is its land devoted to the 
public use to be treated (irrespective of improvements) not only as 
increasing in value by reason of the activities and general prosperity 
of the community, but as constantly outstripping in this j increase, 
all neighboring lands of like character, devoted to other jises? If 
rates laid by competent authority, state or national, are otherwise 
just and reasonable, are they to be held to be unconstitutional 

76 and void because they do not permit a return upon an in¬ 
crement so calculated? 7 ' (Pp. 453, 454.) . . j 

After a short examination of the nature of public service property 
the court answers its own query: . j 

“* * * And where the’ inquiry is as to the fair value of the 

property, in order to determine the reasonableness of the Jretum al¬ 
lowed by the rate-making power, it is not admissible to attribute to 
the property owned by the carriers a speculative increment of value, 
over the amount invested in it and beyond the value of similar prop¬ 
erty owned by others, solely bv reason of the fact that it is used in 
the" public service. That would be to disregard the essential con¬ 
ditions of the public use, and to make the^ public use destructive of 
the public right. j 
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1 he increase sought for ‘railway value in these cases is an incre¬ 
ment over all outlays of the carrier and over the values of similar 
land in the vicinity. It is an increment which can not be referred 
to any known criterion, but must rest on a mere expression of judg¬ 
ment which finds no proper lest or standard in the transactions of 
the business world. It, is an increment which in the last analysis 


must rest on an estimate of the value of the railroad use as compared 
with other business uses; it involves an appreciation of the returns 
from rates (when rates themselves are in dispute) and a sweeping 
generalization embracing substantially all the activities of the com¬ 
munity. For an allowance of this character there is no warrant. 


"Assuming that the company is entitled to a reasonable share in 
the general prosperity of the communities which it serves, and thus 
to attribute to its property an increase in value, still the increase 
so allowed, apart from any improvements it may make, can 
77 not properly extend beyond the fair average of the normal 
market value of land in the vicinity having a similar character. 
Otherwise we enter the realm of mere conjecture. We therefore 
hold that it was error to base the estimates of value of the right-of- 
way, yards, and terminals upon the so-called ‘railway value' of the 
property. The company would certainly have no ground of com¬ 
plaint if it were allowed a value for these lands equal to the fair 
average market value of similar land in the vicinity, without addi¬ 
tions by the use of multipliers, or otherwise, to cover hypothetical 
outlays. The allowances made below for a conjectural cost of acqui¬ 
sition and consequential damages must be disapproved; and, in this 
a lew, we also think it was error to add to the amount taken as the 
present value of the lands the further sums, calculated on that value, 
which were embraced in the items of ‘engineering, superintendence, 
legal expenses,' ‘contingencies, 7 and ‘interest during construction. 7 

“By reason of the nature of the estimates, and the points to winch 
the testimony was addressed, the amount of the fair value of the 
company 7 s land can not be satisfactorily determined from the evi¬ 
dence, but it sufficiently appears for the reasons we have stated that 
the amounts found were largely excessive." (Pp. 454-456.) 

It is contended that the Minnesota Rate Cases decision is inappli¬ 
cable here because what was condemned in that case was the par¬ 
ticular method there employed to show the cost of reproduction of 
land, and not what is here suggested by the carriers witnesses as 
possible. It is urged that in the Minnesota Cases the market value 
of the railroad lands was not shown. What was condemned was the 


theory that the cost of reproducing the lands occupied by a 
78 railroad can be determined by‘a process of assuming a “rail¬ 
way value 77 estimated in multiples of the present fair average 
value of similar lands in the vicinity, and the condemnation of the 
court was upon the ground that impossible and contradictory as¬ 
sumptions must necessarily be the basis for the attempt to ascertain 
the present cost of a railroad 7 s lands. We are unable to distinguish 
between what is suggested by the carrier in this record and nom¬ 
inally required bv the act and what was condemned by the court as 
beyond the possibility of rational determination; nor is there any 
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essential difference in tlie actual methods there employed and those 
now urged upon us. Before we can report figures as ascertained, 
we must have a reasonable foundation for our estimate, and j when, 
as here, if the estimate can be made only upon inadmissible assump¬ 
tions, and upon impossible hypotheses, such as those pointed put by 
the Supreme Court in the opinion quoted, our duty to abstain from 
reporting as an ascertained fact that which is incapable of rational 
ascertainment, is clear. 

The decision in the Minnesota Cases has since been generally ac¬ 
cepted by courts and commissions as settling the disputed question 
whether the cost of reproduction theory could be made to apply to 
lands of a railway. See Louisville & N. R. Co. v. Railroad Commis¬ 
sion, 208 Fed. 35, 42; Chicago & N. W. Ry. Co. v. Smith, 210 Fed. 
632; Ann Arbor R. Co. v. Fellows, 236 Fed. 387. j 

In the Denver Water Case in the United States district court for 
the District of Colorado, to enjoin the enforcement of rates filed by 
authority of law, the special master reported, inter alia, the yalue of 
the utility’s lands. He said: *| 

79 ‘‘The measure of value of lands adopted in considering the 
evidence is the present normal market value of similar lands 

in the same localitv. Minnesota Rate Cases, 230 U. S. 352, !at 449- 
456. It follows from this rule that the original cost of the lands is 
not necessarily the controlling factor, though such original Cost has 
been considered along with all the other evidence in determining 
the value. It likewise follows from this measure of value thgt when 
the present normal market value of similar lands in the samejlocality 
has been determined, nothing can be added to such value on jaceount 
of the actual or estimated consequential or severance damages—if 
any—paid by the water company when it originally acquired its 
lands or on account of the company’s actual or estimated overhead 
expenses in connection with the purchase of these lands. These ex¬ 
penses represent original costs of the lands and not their i present 
market value. In considering the evidence concerning the value of 
these lands I have assumed that we may take into consideration their 
adaptability or availability for any useful purpose, provided] the evi¬ 
dence shows that lands possessing such adaptability or availability 
have any special market value on account thereof; but the filial ques¬ 
tion in my judment, always is. What is the present market lvalue of 
similar lands in the same locality and not what are these lands worth 
now to the water company for the purposes for which they iare now 
used?” 

The utility excepted “because the master erred, as a matted of law, 
in refusing to consider, in determining the fair value of tlie lands, 
anything on account of the actual or estimated consequential or 
severance damages,” and because he “erred in refusing to Consider, 
in connection with the determination of the .fair valfie of the 

80 lands, or to include therein, anything whatever on account of 
overhead expenses,” claimed to be at least 10 per ceht of the 

value of the lands for ordinary purposes. These exceptions were 
stricken by the district court. On appeal and cross appeal to the 
United States Supreme Court, that court treated as established the 


i 
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propriety of estimating the utility’s property on the basis of present 
market values as to lands, and said that the method was fairly ap¬ 
plied by the special master and was hardly disputed by the appel¬ 
lants, except as to certain matters other than his treatment of land. 
Denver v. Denver Union Water Co., 246 U. S. 178. 

The use of multiples in ascertaining the cost of reproduction of 
lands embraced in railroad rights of way was discontinued by the 
Washington and California commissions, reversing their former prac¬ 
tice and their earlier decisions. Public Service Comm. v. Seattle, 
Renton & S. R. Co., 4 Wash. Pub. Serv. Com. Ann. Rep. (1914), 
132, 134; In re Value of Quincy Western Ry. Co., 8 Cal. R. R. Com. 
Dec. 340. This interpretation of the Minnesota Cases has been ac¬ 
cepted as to telephone rights of way by the Colorado and Washing¬ 
ton Commissions. Re Mountain States Teleph. & Teleg. Co., Colo. 
Pub. Util. Comm., P. U. R., 1917, Ik 198, 265; Public Service Comm, 
v. Pacific Teleph. & Teleg. Co., Wash. Pub. Serv. Comm., P. U. R., 
1916, D. 947, 54 A. T. & T. Co. Com. L., 171, 174. Certain other 
state commissions have never used multiples for the purpose of de¬ 
termining the cost of reproduction of lands. Re Illinois Terminal 
Ry. Co., 4 Til., P. U. Com. Rep. 263, 266; Re Portland Ry. L. & P. 
Co., Oreg. Pub. Serv. Comm., P. U. R., 1916, 1)., 976, 1022. 

Not alone do the uncertainties which we have referred to 
81 surround what would be the conditions of ownership, of im¬ 
provement, and of value of near-by property, and of general 
industrial development-, but there can be no certainty as to what land 
would have to be acquired at a cost to the carriers upon reproduction 
or a present acquisition. The carrier has been constructed within 
comparatively a recent period of time; nothing in the record shows 
us that the reproduction of the road would be regarded in any less 
friendly spirit by the community as a whole and individual owners 
in particular, than when the right of way and terminals in question 
were acquired but a few years back. As appears elsewhere in this 
report, of approximately 1,933,065 acres of carrier lands, 511,008 
acres were acquired by the carrier through aids, gifts, grants of 
right of way, and donations. 

Of the total original cost of the carrier lands, approximately 40 
per cent was donated by citizens of various communities along the 
line. That all such donated lands would neccssarilv have to be 
bought or conderimed and paid for at the full amount which a 
jury would award on condemnation is an assumption we do not feel 
warranted in making from the record before us. Because of the 
impossibility of making the self-contradictory assumptions which the 
theory requires when applied to the carriers lands, we are unable to 
report the reproduction cost of such lands or its equivalent, the pres¬ 
ent cost of acquisition and damages, or of purchase in excess of 
present value. The present value of lands as found by us appears in 
the final valuation, appended hereto. 
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82 Exhibit B. J 

! 

Before the Interstate Commerce Commission. ! 

i 

Valuation Docket No. 4. 

In the Matter of the Valuation of the Property of The Kansias City 

Southern Railway Company et al. i 

Affidavit . j 

State of Missouri, 

County of Jackson, ss: 

I 

S. W. Moore and J. M. Souby, each being first duly sworn, upon 
his oath says: 

Following the sendee upon the Carrier by the Interstate Commerce 
Commission of the tentative valuation of its property in November, 
1916, we both entered upon active charge of the case as attorneys for 
the Carrier and after the preparation and filing of the protest! against 
the tentative valuation proceeded in the collection and preparation of 
evidence regarded by us as necessary to sustain the allegation^ of fact 
made in the protest. Among other things we deemed it advisable 
to have evidence as to the cost of acquiring the lands of the; Carrier 
by purchase or condemnation at valuation date. Upon! taking 
charge of the case, we had learned that an appraisement had pre¬ 
viously been made on behalf of the Carrier of its entire right of way 
and other lands on the basis followed by the Bureau of Valuation, 
designed to serve as a check upon the similar work of the iBureau; 

that is, there had already been made an appraisement 
S3 of the fair market value on valuation date of the naked land 
adjoining and adjacent to the lands of the Carrier! and re¬ 
garded by the particular appraiser as of similar character) and of 
about the same average value as the Carrier's lands, such Appraisal 
having been made as to each county separately ’by an experienced 
real estate man employed in* each county for that purpose, j No ap¬ 
praisal had been made, however, of the cost of acquiring the'Carrier's 
lands by purchase or condemnation as provided by the \faluation 
Act. Accordingly, before the first assignment of this casfe by the 
Commission for the taking of testimony generally, we made'arrange¬ 
ments in March, 1917, for the making of such appraisement of the 
Carriers lands in Kansas City and Jackson County, Missouri, and 
this work was undertaken and carried out immediately by M|r. Frank 
McMillan. On March 6, 1917, at Kansas City, it was agreed with 
the Director of Valuation that the Carrier would not be expected to 
present this class of testimony at the hearing before the Cojnmission 
then set for March 19. 1917, as appears from letter signed by S. W. 
Moore and Pierce Butler dated March 7. 1917, and addressed to the 
Director, hereto attached and marked Exhibit “A” and the ^Director's 
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reply thereto dated March Oth. 1017, hereto attached marked Ex¬ 
hibit “BV ' ' # 

Before similar arrangements had been made for carrying out this 
work on the balance of the line, we both attended the general hearing 
in Washington in the several consolidated cases, beginning March 
10th, 1917, at which evidence was taken upon this subject of the 
cost of acquiring railroad lands. In view of the admissions made by 
the Director of Valuation at that hearing (see printed transcript of 
testimony, pages 672 and 673) to the effect that the use of a 

84 multiplier to .determine cost of acquisition of lands in excess 
of the naked value of adjoining lands was feasible, we felt 

that there was every possibility of our being able to reach an agree¬ 
ment with the Bureau of Valuation with respect to this matter, 
which would entirely obviate the necessity of taking testimony 
thereon, and accordingly decided to defer undertaking the con¬ 
templated appraisements of the Carrier's lands south of Jackson 
County, Missouri, until such time as we found it impossible to 
make such agreement. 

Upon our return from Washington we began negotiations with the 
representatives of the Bureau of Valuation at Kansas City, with re¬ 
spect to various other matters put in issue by our protest, in an effort 
to reach an agreement with respect thereto which would eliminate 
the necessity of covering the same by testimony. In the'meantime 
this case was set down for the hearing of testimony at Kansas City 
on May 23, 1917. In a letter of May 12th, 1917, however, the 
Director advised that the case might be continued, but he would 
come on to Kansas City in any event, arriving on May 22, 1917, the 
purpose of such visit being as he expressed it, in his letter of May 
18th, 1917, “to look over matters with you and possibly reach some 
agreement as to some disputed issues/ 7 Such a visit for this pur¬ 
pose, had already been promised by the Director in an earlier letter, 
dated April 24, 1917, which is attached hereto, marked Exhibit 
“C” Bv order of the Commission entered Mav 19th, 1917, the 

%j V _ * 

hearing was continued indefinitely, a letter from the Director dated 
May 18, 1917, stating that such an order would be entered on ac¬ 
count of the fact that the hearing in the Texas Midland case was 
still going on. 

85 At a conference with the Director beginning on May 22, 
or May 23, 1917, an agreement was reached with respect to 

the matter of ascertaining the cost of acquiring lands by purchase or 
condemnation identical with or substantially identical with that 
finally employed in the stipulation which has been filed in this case 
(our Abstract, pp. 969-970), as follows, to-wit: 

“Cost of Condemnation and Damages in Excess of Present Value. 
The Carrier insists that the cost of acquiring its right of way and 
other lands, as of valuation date, upon the basis of the then land 
values, may be shown by two methods: first, by taking each individ¬ 
ual parcel and showing what it would cost to acquire it or a right of 
way across it, by purchase or condemnation; secondly, by ascertain¬ 
ing a percentage or multiplier which should be applied to the acre¬ 
age or naked land value as of valuation date, such percentage or 
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multiplier to be ascertained for the whole line or for particular sec¬ 
tions of line as might be necessary. 

“It is agreed by the Carrier and the Division of Valuatioh that 
the first method would be tedious and expensive and ought not to be 
resorted to if the second method can be made available. 

“It is, therefore, understood that the Division of Valuation will 
recommend to the Commission that if it decides that evident*^ upon 
the question of the cost of acquiring land by purchase or condemna¬ 
tion shall be received by the Commission with a view to reporting 
that fact to Congress, or including that element in the final valuation 
of the Carrier’s properties, then the Division of Valuation shall in¬ 
vestigate and report to the Commission the amount of such mul¬ 
tiplier or percentage and where applicable. When so reported by 
the Division of Valuation, the Carrier shall have the same right to 
object to the same and introduce testimony in modification 

86 of the same which it has to any other fact stated in tfie Ten¬ 
tative Valuation. 

“If, in the opinion of the Commission, it transpires, at ariy state 
of the proceedings, that evidence of the multiplier cannot be I legally 
received and the multiplier legally used for the purpose of showing 
the cost of acquisition by purchase or condemnation then the Car¬ 
rier shall not be by this agreement in any way limited as to its right 
to introduce evidence tending to show cost of acquiring- individual 
parcels in accordance with the first method above described.” j 

In reliance upon the agreement then reached, we regarded it as 
wholly unnecessary and consequently as involving an unnecessary 
expense to proceed further with the preparation of testimony! of any 
character relating to this question. The whole matter was allowed 
to rest until the service upon the company of notice on August 29th, 
1918, that the stipulation in certain respects was not approved by the 
Commission and that a hearing would be held at Kansas City Sep¬ 
tember 9, 1918, for the purpose of giving the Carrier an opportunity 
to offer evidence on all questions left open by the stipulation and 
affected by the Commission’s failure to adopt the same. j 

At the time of the service upon the Carrier of this notice bf hear¬ 
ing for September 9, 1918, Mr. Moore having severed all corinection 
with the Carrier and occupying the position of General Solicitor to 
the Federal Manager of the Carrier’s properties, had likewise! for the 
time being ceased to participate as a representative of the Carrier in 
tins case. It was not until about September 7th, 1918, thajt he re¬ 
ceived notice that Judge Payne, at the request of the General Coun¬ 
sel of the Company, had assented to his further participation 

87 in the case as counsel for the Carrier. 

Mr. S'ouby, who was still representing the Carrie^ in the 
case, was absent from the city and had no knowledge of the j hearing 
until his return on September 3, 1918. Shortly after his return and 
some three or four days prior to the date fixed for the heajring, he 
held a conference with the Valuation Attorney, Mr. C. F. Newman, 
with respect to the character of evidence which he intended! to offer 
on behalf of the Carrier. When the matter of testimony with re¬ 
spect to the question of the cost of acquiring lands at date <j>f valua- 

4—3255a i 
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tion by purchase or condemnation was discussed, Mr. Newman stated 
that it was his intention to object to the introduction of any such 
evidence because as he understood the effect of the Commission's 
decision in the Texas Midland case, such evidence would not be con¬ 
sidered by the Commission. Mr. Souby, feeling confident that such 
an objection made by the representatives of the Bureau of Valuation 
would in all probability be sustained by the Examiner, decided that 
it would be fully sufficient for the protection of the Carrier to make 
an offer of same with respect only to Jackson County, and the record 
of the hearing shows that such was done. The action of the Ex¬ 
aminer in sustaining the objection to this character of testimony 
was in effect overruled by the Commission when it set the case for 
hearing on October 7, 1918, for the sole purpose of taking evidence 
with respect to this question. The notice of the last mentioned 
hearing was received by the Carrier’s representatives at Kansas City 
on Friday, October 4th, 1918, but one week day intervening between 
the date of the notice and the date fixed for the hearing. 

88 If it had appeared at the time of the receipt by Mr. Souby 
of the notice of the hearing fixed for September 9th, 1918, 

that testimonv of the character here under consideration would be 
received bv the Examiner, there would have been time intervening 
between such date and the date of the hearing and the time which 
would be consumed in introducing the testimony which the Carrier 
was already prepared to offer, to enable it to make a beginning in the 
preparation of testimony with respect to the cost of acquiring its 
1 -nds south of Jackson County, Missouri, although such testimony 
would of necessity have been hastily prepared and therefore not en- 
1 ; rolv satisfactory. There was not time, however, after receipt of 
notice of hearing set for October 7, 1918, to make any sort of prepara¬ 
tion for such testimonv and have it available for introduction in 
evidence at the hearing fixed for that date, and accordingly we did 
not undertake to have such appraisement started, but undertook in¬ 
stead to secure some agreement with the representatives of the 
Bureau of Valuation and with the Commission which would enable 
us to secure and offer same. 

The notice that hearing would be had at Kansas City on October 
7. 1918, was received in the form of a telegram from Commissioner 
B. II. Meyer, addressed to Mr. Souby, dated October 3rd and re¬ 
ceived here October 4th. On October 5th the following telegram, 
signed bv Mr. Soubv, was sent to Commissioner Meyer: 

‘‘Your telegram third instant re Kansas City Southern Valuation. 
M’hen testimony was taken here Sept, ninth there was an advance 
understanding that our evidence as to cost of acquisition of lands 
would be excluded in view of Commission’s ruling in Texas Midland 
case and that our contention would be preserved by offers of 

89 testimony, and this was done. Stop. Legal evidence of 
the cost of acquisition by purchase or condemnation should 

1 suppose in the absence of some agreement to the contrary,- be di¬ 
rected to each parcel or tract of land and this data we had as¬ 
sembled for Kansas City and Jackson County when the stipulation 
pages nine sixty nine and nine seventy of our abstract was made 
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which rendered unnecessary the assembling of similar data aj} other 
points on the line. We are prepared to introduce all the testimony 
that we have at the hearing beginning here next Monday, bjit it is 
utterly impossible to secure similar data on some seven hundred 
miles south of Jackson county in time for hearing now set for Oc¬ 
tober seventeenth. Will not the Commission in view of thjis situ¬ 
ation consent that outside of Kansas City and Jackson County we 
may introduce testimony showing cost of acquisition by the per¬ 
centages or multiples over normal land values, without making a 
separate problem of each tract or parcel.' 7 1 

On October 7th the taking of testimony began before Examiner 
Kimball at Kansas City and we proceeded to introduce our testimony 
with respect to the cost of acquisition by purchase or condemnation 
of the lands of the Carrier at valuation date in Jackson Country, Mis¬ 
souri, including Kansas City, which, as above stated, had been pre¬ 
viously prepared. We frankly stated to the Examiner and! to Mr. 
Benton and Mr. Newman, counsel for the Bureau of Valuation, that 
we were not prepared to introduce testimony except as to Jackson 
County, Missouri, for the reason, as above stated, that the necessary 
data had not been assembled and the witnesses had not been qualified, 
because reliance had been placed upon the stipulation. 

90 No answer having been received from Commissioner Meyer 

to our telegram of October 5, 1918, we had a confereiicc with 
Messrs. Kimball, Benton and Newman on October 8th, giviiig them 
a copy of our telegram to Commissioner Meyer of October 5th above 
quoted, and we suggested that arrangement be made by which time 
might be given us within which to qualify our witnesses ujpon the 
subject of the cost of acquisition of the Carriers lands by purchase 
or condemnation, south of Jackson County, Missouri. After a full 
discussion of the matter, the gentlemen named, on October f>th, sent 
the following telegram to Commissioner Meyer: ! 

“Situation is that Carrier is now introducing evidence inj tabular 
form showing original cost and value, at time of acquisition of all 
lands Jackson County including Kansas City. Carrier not in posi¬ 
tion to introduce like testimony for balance of line but if we proceed 
now must introduce oral evidence showing value at time of acquisi¬ 
tion for each parcel of entire line (which will perhaps tak)e two or 
three weeks) Souby proposes to adjourn hearing submitting whole 
matter to Commission on seventeenth Period. If Commission decides 
to take further testimony Carrier will at subsequent date be prepared 
to introduce it in tabular form for any or all counties. ! 

Soubv readv to make agreement as follows which Benton dnd New- 
man recommend. | 

Evidence Kansas City and Jackson County to be takeiji Carrier 
claims evidence-typical in principle of all counties Bureau ! does not 
admit it is typical and reserves right on order of Commission to take 
evidence covering counties claimed to be typical Case to be argued 
seventeenth before Commission all questions Period. Afj;er argu¬ 
ment Commission to decide before report whether evidence 1 covering 
. anv or all other counties shall be taken Carrier agrebs that if 




UNITED STATES OF AMERICA, ETC., VS. 



91 Commission determines to apply multiple comma the mul¬ 
tiple i two may be applied outside cities in all other counties 
without taking further evidence except as Commission may take 
typical counties upon request Bureau Period. If evidence taken after 
argument neither party to claim oral argument before Commission 
but may file brief or make oral argument before Examiner Thereupon 
Commission may render decision upon all issues raised by protest 
period. Souby’s agreement is subject to approval Untermyer now 
requested by wire Untermyer to advise Commission direct. 77 

The foregoing telegram came to our notice October 9th, and a tele¬ 
gram was immediately sent to Samuel Untermyer, General Counsel 
of the company at New York City, asking for authority to join in 
proposed agreement. The requested authority was duly received, 
and accordingly a telegram to that effect was sent to Commissioner 
Meyer on October 9th, as follows: 

“Suggestion wired you yesterday by Kimball, Benton and Newman 
is satisfactory to Mr. Untermyer, Souby and myself, with understand¬ 
ing that if Commission determines to ascertain and .report cost of 
acquisition of lands by purchase or condemnation such data shall be 
ascertained for entire line by taking of testimony or agreement upon 
multiple. 77 

No reply to either telegrams has been received from Commissioner 


Meyer. 

When we had concluded the introduction of testimony as to Jack- 
son County, on October 10th, 1918, as aforesaid, we asked the Ex¬ 
aminer to adjourn the hearing until witnesses could be prepared to 
testify as to lands south of Jackson County. There was an 
92 extended conference upon this subject. We explained at 
length that the testimony was not then available, for - reasons 
heretofore stated, but that we would proceed with all speed to make 
it presently available. We produced before the Examiner Mr. J. L. 
Paris, who, with Mr. Edwin (who was likewise in the city and avail¬ 
able) were familiar with the lands of the Carrier covering its entire 
line from Jackson County south to the Gulf, having made a joint 
appraisement of said lands with Mr. Minor, representing the Bureau 
of Valuation. Mr. Faris stated that he was prepared to leave Kansas 
Citv at once and make the necessary examination of lands in Cass 

%/ 4/ 

County, Missouri, and return the following Monday, October 14th, 
and testify in reference thereto, returning immediately to qualify 
himself to testify with reference to the lands in the next county south 
and so on, and we offered to send out Mr. Edwin immediately, »so. 
that he could likewise qualify himself and return to Kansas City to 
give his testimony, so that the taking of testimony beginning October 
14th might proceed continuously until completed, except for the time 
during which Mr. Souby and Mr. Moore would necessarily be absent 
in Washington to attend the argument of the case set for October 
17th. The Examiner refused to permit any continuance or adjourn¬ 
ment whatsoever, or to afford us any opportunity whatsoever to pro¬ 
duce our testimony, and closed the hearing against our strong protest. 

On the same day, October 10th, we sent the following telegram to 
Commissioner Meyer: 
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“Kansas City Southern Valuation. We have completed t<j>day all 
testimony now available, which includes cost of acquisition jby pur¬ 
chase or condemnation of lands in Jackson County, jVIo., in- 
93 eluding Kansas City. We did not assemble data and; qualify 
witnesses to give similar testimonv outside of Jackson! County 
because we relied on the stipulation set forth in our abstract pages 
nine sixty nine and nine seventy. We can make a beginning on 
this testimony next Monday, continuing until same is completed, ex¬ 
cept during period when we are necessarily absent to attend Washing¬ 
ton hearing now set for October 17th. Examiner Kimball acting on 
instructions declines to adjourn hearing until next Monday so this 
program may be carried out. We should be permitted to introduce 
this testimonv. The delay is no fault of ours. Will not Conhnission 
authorize examiner to hear it? Will greatly appreciate telegraphic 
reply?’ 

On October 12th the following telegram was received frqm Com¬ 
missioner Meyer, which was the only direct answer to our telegrams 
above quoted: . | 

“Instructions have been wired to the examiner?’ 

We immediately called up Mr. Newman, Valuation Attorney, to 
find out the meaning of the telegram, and he explained thatj instruc¬ 
tions had been received to read into the record Mr. Untermyers mo¬ 
tion for the taking of testimony, which, as Mr. Newman advised me, 
had already been done. He also stated that the examiner;had left 
Kansas City before the telegram had been received. 

S. W. MCORE. 

J. M. SOtJBY. 

* I 

Subscribed and sworn to before me this 17th day of October, 1918. 

ALFRED HOLME AD, 

Notary Public . 

! 

• 94 Supreme Court of the District of Columbia. 

j 

At Law. (51/917. j 

United States of America at the Relation of Kansas CitIy South¬ 
ern Railway Company, Relator, 

i 

i 

against. 

i 

Interstate Commerce Commission of the United States, 

Respondent. 

Order. . 

’ 

Upon the annexed petition of Kansas City Southern Railivay Com¬ 
pany,. verified by its secretary, G. C. Hand, on the 3rd day of De¬ 
cember, 1918, 

It is ordered that the above-named respondent, Interstate Com¬ 
merce Commission of the United States, show cause at a Session of 
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this Court, to be held in the court house of the Supreme Court of the 
District of Columbia in the City of Washington, on the-10th day of 
December, 1918, at 10 o'clock in the forenoon of that day, or as soon 
thereafter as counsel can be heard, why an order should not be en¬ 
tered herein granting a peremptory writ of mandamus requiring the 
respondent to investigate, take and receive testimony, including such 
competent proof that relator may offer, and ascertain, find and report 
in detail the present cost of condemnation and damages or of 
95 purchase in excess of original cost or present value of lands 
owned or used by relator, in conformity with the provisions 
of the Act of Congress of March 1,1913. 

And respondent is further required to show cause at said time and 
place why, in case this Court shall refuse such peremptory writ, an 
order should not be granted directing that an alternative writ issue 
requiring and directing said respondent to perform the aforesaid acts 
in compliance with said Act of Congress, or to show cause before this 
Court, at such time as may be fixed by this Court, why a peremptory 
writ of mandamus should not issue to that effect. 

Sufficient reason appearing therefor, let service of this order and 
the papers upon which it is granted, on the respondent, on or before 
the 6th day of December, 1918, be deemed sufficient. 

Dated, Washington, D. C., December 5th, 1918. 

WALTER I. McCOY, 

Chief Justice of the Supreme Court 

of the District of Columbia . 

96-282 Filed Dec. 24, 1918. 

(Copy.) 

In the Supreme Court of the District of Columbia. 

No. 61917. 

United States oe America at the Relation of Kansas City South¬ 
ern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

.1 nsteer of Interstate Commerce Commission to Amended Petition. 

Respondent hereby makes its answer to the original petition its 
answer to the amended petition, in the above-entitled proceeding. 

For the convenience of the Court and of counsel, respondent at¬ 
taches hereto, marked Exhibit A, a copy of respondent’s decision in 
the Texas Midland Railroad Valuation Case 1 I. C. C. Val. Rep. 1, 
and calls particular attention to pages 52 to 62, inclusive, and pages 
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1-8 to 172, inclusive, thereof, where the subject matter involved 
in this proceeding is discussed. 

P. J. FARRELL,| 

For Respondent. 

December 24, 1918. 
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Filed January 2, 1919. 


Supreme Court of the District of Columbia. 
At Law. 61917. 


United States of America at the Relation of The Kansas City 
Southern Railway Company, Relator, 

against j 

Interstate Commerce Commission of the United States, Re¬ 
spondent. | 

i 

Demurrer to A nswer. j 

Comes now the relator, The Kansas City Southern Railway Com¬ 
pany and demurs to the answer of the respondent, and says that the 
same is not good in law, because: j 

I. The Act of March 1, 1913, imposes upon the respondent the 
plain ministerial duty to investigate, report, find and state in detail 
the present cost of condemnation and damages or of purchase in 
excess of original cost or present value of all lands, rights of wav and 
terminals owned or used for the purposes of a common carrier'by the 
relator. 

IT. The said Act imposes upon the respondent the plain minis¬ 
terial duty to hear and consider any evidence or matter relevant or 
material to a determination of said present cost of condemnation or 
purchase, which may he offered by the relator for the piirpo.se of 
establishing such present cost of condemnation or purchase. 
284 ■ III. The answer of respondent fails to set forth any legal 

excuse for failing to perform said ministerial duties. | 

Wherefore, relator prays that this Court let its writ of mandamus 
go as prayed in the petition. 

Respectfully submitted. . ! 

THE KANSAS CITY SOUTHERN 
RAILWAY COMPANY, 

Bv SAMUEL UNTERMYER, ! 

‘ JESSE C. ADKINS, ! 

Its Attorneys, 705 Wilkins Building, Washington, D. C. 


Y. M. S. 
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UNITED STATES OF AMERICA, ETC., VS. 


285 Supreme Court of the District of Columbia. 


Thursday. March 6, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

* * * * * * 5jC 

This cause came on to be heard upon the petition, the rule to show 
cause and answer thereto, the amended petition and demurrer to said 
answer and after argument thereon by counsel of record for the re¬ 
spective parties, was submitted to the Court. Upon consideration 
whereof, it is this 6th day of March, A. IX, 1919, ordered that said 
demurrer he, and the same is hereby overruled. Thereupon, peti¬ 
tioner elects to stand upon said demurrer; whereupon it is consid¬ 
ered that said rule to show cause be, and the same is hereby dis- 
charged, the petition dismissed and that respondent recover of the 
petitioner his costs of defense to be taxed by the Clerk and have exe¬ 
cution thereof. 

From the foregoing judgment the petitioner by its attorney of 
record, Mr. Frank M. Swacker, in open court, notes an appeal to the 
Court of Appeals; whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars ($100.00), with 
leave to deposit the sum of Fifty Dollars ($50.00) with the Clerk 
in lieu thereof. 

Memorandum. 

March 6, 1919.—$50 deposited with Clerk in lieu of appeal bond. 
286 Filed March 6, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

United States of America at the Relation of Tiie Kansas City 
Southern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, Re¬ 
spondent. 

Assignments of Error. 


The Court below 

1. In overruling 

2. In declining 
petition. 

6. Tn not holdin 
uation Act imposes 


erred as follows: 

the demurrer to the answer. 

to issue the writ of mandamus as prayed in the 

g the the Act of March 1,1913, known as the Val- 
"upon the respondent the plain ministerial duty to 
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investigate, report, find and state in detail the present cost jof con¬ 
demnation and damages or of purchase in excess of original! cost or 
present value of all lands, rights of way and terminals ovfned or 
used for the purposes of a common carrier by the relator. 

4. In not holding that the said Act imposes upon the respondent 
the plain ministerial duty to hear and consider any evidence or 
matter relevant or material to a determination of said present cost of 
condemnation or purchase, which may be offered by the relator for 
the purpose of establishing such present cost of condemnation or 
purchase. FRANK. M. SWACKER, 

Attorney for Petitioner. 

287 Filed March 6, 1919. j 

In the Supreme Court of the District of Columbia. 

At Law. 61917. 


United States of America at the Relation of The Kansas City 
Southern Railway Company, Relator, 

against j 

Interstate Commerce Commission of the United States, 

Respondent. 

Designation for Record . j 

To the Clerk of the Court: j 

You will please prepare the transcript for the Court of | Appeals 
and include therein the following: 

1. Original petition. 

2. Amended petition. 

3. Rule to show cause. 

4. Answer to the original petition. 

5. Answer to the amended petition. 

6. Demurrer. 

7. Order overruling the demurrer and entering final judgment 
and notice of appeal. 

8. Notice that deposit for costs has been made. 

9. Assignments of error. 

10. This order. FRANK M. SWACKE&, 

Attorney for Petitioner. 

288 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
287, both inclusive, to be a true and correct transcript of tl}e record, 

5—3255a 
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U. S. OF AMERICA, ETC., VS. INTERSTATE COM. COM. 


according to‘directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>1917 at Law, wherein United 
States of America, at the relation of Kansas City Southern Railway 
Company, is Relator and Interstate Commerce Commission of the 
United States is Respondent, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
6th day of March, 1919. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Associated Clerk . 

289 In the Court of Appeals of the District of Columbia. 



3255. 


United States of America at the Relation of Kansas City 
' Southern Railway Company, Relator, 

against 

Interstate Commerce Commission of the United States, 

Respondent. 

Stipulation. 

It is hereby stipulated by the attorneys of record for the parties 
in the above-entitled proceeding that the clerk of the Court of Ap¬ 
peals shall cause to be printed the entire record except Exhibit A 
of respondent’s answer to amended petition, being pages 97 to 281 
inclusive of the record herein (said Exhibit A being report of the 
Interstate Commerce Commission in the matter of the valuation of 
the Texas Midland Railway Company, 1 I. C. C. Valuation Report 1). 

. FRANK M. SWACKER, 

Attorney for Appellant. 

P. J. FARRELL, 

Attorney for Appellee. 

Washington, D. C. March 7, 1919. 

[Endorsed:] No. 3255. U. S. ex rel. Kansas City Southern Rail¬ 
way Co., Appellant, v. Interstate Commerce Commission. Stipula¬ 
tion as to Printing Record. Court of Appeals District of Columbia. 
Filed Mar. 7, 1919. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3255. United States of America at the relation of Kansas City 
Southern Railway Company, appellant, vs. Interstate Commerce 
Commission of the United States. Court of Appeals, District of Co¬ 
lumbia. Filed Mar. 6, 1919. Henry W. Hodges, clerk.' 
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COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 


United States of America, at the 
relation of The Kansas City 
.Southern Railway Company., 

Appellant., 

■against ! 

Interstate Commerce Commis¬ 
sion .of the United States, 

Appellee .; 


>.N®.. 3255- 


BB1EF Or APFEZUSrX. 

I 

| 

Statement, j 

| 

The appellant, who was relator in the Court be¬ 
low (and so called herein) brings this appeal from 
the judgment .of the Supreme Court of the Dis¬ 
trict of Columbia, declining to issue its writ of 
mandamus directed to appellee, the respondent 
below. 

The questions involved do not concern any dis¬ 
puted facts but .are wholly of law and may l)e 
briefly stated as follow’s-: j 

1. Cam the Interstate Commerce Commission be 
required by mandamus to investigate and report 
the “present cost <of condemnation and damages 
i©r of purchase” of the relator’s right of way .arid 
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other carrier lands, and to admit competent testi¬ 
mony offered by the relator in support of that 
issue! 

2. If the claim of the Commission that such cost 
and damages are impossible of ascertainment 
(which the Relator emphatically denies) be sus¬ 
tained, is not the Valuation Act thereby rendered 
invalid and incapable of execution? 

The facts upon which the solution of these ques¬ 
tions depends are as follows: 

The Act of Congress of March 1st, 1913, com¬ 
monly called the Valuation Act, provides that the 
Interstate Commerce Commission shall investigate 
and report the value of all the property owned or 
used by every common carrier subject to the pro¬ 
visions of the Act to Regulate Commerce. It is re¬ 
quired to ascertain and report in detail, as to 
every piece of property owned or used by each 
common carrier, (a) the original cost to date, (b) 
the cost of reproduction new, (c) the cost of re¬ 
production less depreciation, and (d) other values 
and elements of value, if any. 

With respect to the Commission’s duty con¬ 
cerning rights of way and other lands, the pro¬ 
visions of the Act are as follows: 

“Such investigation and report shall state 
in detail and separately from improvements 
the original cost of all lands, rights of way, 
and terminals owned or used for the purposes 
of a common carrier, and ascertained as of 
the time of dedication to public use, and the 
present value of the same, and separately the 
original and present cost of condemnation and 
damages or of purchase in excess of such orig¬ 
inal cost or present value.” 

After assembling the necessary data, the Com¬ 
mission is required to find and publish a tentative 
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valuation of all the property owned or used by j 
each common carrier, and thereupon the carrier 
is allowed thirty days within which to file its pro¬ 
test with the Commission, which it may support j 
by the introduction of testimony. Provision 
therefor is contained in the following language of 
the Act: i 

i 

“If notice of protest is filed the Commission 
shall fix a time for hearing the same, and 
shall proceed as promptly as may be to hear 
and consider any matter relevant and ma¬ 
terial thereto which may be presented in j 
support of any such protest so filed as afore¬ 
said. ’ ’ | 

It is further provided that after hearing the 
protest, the Commission, if of the opinion 
that its tentative valuation should be modified, j 
shall make such changes as may be necessary, and 
shall issue an order making the corrected tentative j 
valuation final as of the date thereof. All final | 
valuations by the Commission shall be prima facie '. 
evidence of the value of the property of each car¬ 
rier in all proceedings under the Act to Regulate 
Commerce, in all judicial proceedings for the en-l 
forcement of the Act to Regulate Commerce, and 
in all judicial proceedings to enjoin, set aside an¬ 
nul or suspend in whole or in part any order of 
the Commission. 

The Act contains the following provision that 
in certain contingencies the Commission may mod-! 
ify its final valution: 

‘ ‘ If upon the trial of any action involving aj 
final value fixed by the Commission, evidence 
shall be introduced regarding such value 
which is found by the court to be different 
from that offered upon the hearing before the 
Commission, or additional thereto and sub; 
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stantially affecting said value, the court, 
before proceeding to render judgment shall 
transmit a copy of such evidence to the Com¬ 
mission and shall stay further proceedings in 
said action for such time as the court shall de¬ 
termine from the date of such transmission. 
Upon the receipt of such evidence the Com¬ 
mission shall consider the same and may fix a 
final value different from the one fixed in the 
first instance, and may alter, modify, amend 
or rescind anv order which it has made in- 
volving said final value, and shall report its 
action thereon to said court within the time 
fixed by the court. If the Commission shall 
alter, modify, or amend its order, such 
altered, modified, or amended order shall take 
the place of the original order complained of 
and judgment shall be rendered thereon as 
though made by the Commission in the first 
instance. If the original order shall not be 
rescinded or changed by the Commission, 
judgment shall be rendered upon such orig¬ 
inal order.” 

The Commission began its investigation of the 
value of the relator’s property in 1914, and in 
November, 1916, it published and served upon the 
relator its tentative valuation. 

Neither in the tentative valuation nor in the in¬ 
vestigation which preceded it, did the Commission 
make any investigation or report whatsoever of 
the 


“present cost of condemnation and damages 
or of purchase” 

of the relator’s lands (Amended petition, R. 31; 
Answer, R. 25). In other words, the Commission 
has not found nor has it undertaken to find the 
cost of reproduction of the relator’s right of way 
and other lands. The command of the statute 
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above quoted requiring this to be ascertained has 
not been complied with. The Commission, fori 
reasons presently to be stated, has annnounced its j 
refusal to comply with that portion of the Act.j 
The relator duly filed its protest complaining of 
this omission. 

The Commission, after admitting testimony; 
offered by the relator to establish the present cost; 
of condemnation and damages or of purchase of 

I 

its properties in Jackson County, Missouri (which; 
embraces only the City of Kansas City), has re-i 
fused even to admit testimony offered by the re-j 
lator to show the cost of reproduction of its lands 
outside of Jackson County, Missouri, over th<j 
entire length of its system comprising over 700 
miles (Fifth, Sixth, Seventh and Eighth Para¬ 
graphs of Amended Petition, R. 33, 34, and Anf 
swer, R. 26). The Commission’s ruling is exj- 
pressed in its resolution of November 15th, 1918j, 
quoted in the petition, as follows: j 

“Voted, that for the reasons stated in thq 
report in the Texas Midland case, the motioh 
of counsel for The Kansas City Southern Rail¬ 
way Company in the Kansas City Southerh 
valuation case to take further testimony as tb 
the present cost of condemnation and dani- 
ages or acquisition of carrier lands of the 
petitioner be overruled, Chairman Daniels 
voting in the negative” (Seventh par., Am. 
Pet., R. 34, and Answer, R. 26). 

I 

As set forth in this resolution, the reason as¬ 
signed by the Commission for its refusal to find 
the cost of reproduction of the relator’s lands apd 
to admit the relator’s testimony tending to prote 
that fact, is to be found in its decision heretofore 
rendered in the valuation case of the Texas Mid¬ 
land Railway Company. The Commission there 
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says in substance (1, I. C. C., Val. Rep. 1, at pp. 
52-62,168-172) that reproduction cost of land can¬ 
not be ascertained, and hence it is useless to admit 
testimony upon that issue. It is to be noted that 
the Commission does not undertake to pass upon 
the weight or competency of the testimony offered 
by the relator and admitted by it in relation to 
the cost of reproduction of the relator’s lands in 
Jackson County, Missouri, nor does it undertake 
to pass upon the competency or relevancy of any 
testimony which the relator is prepared to offer in 
support of its contention touching upon the cost 
of reproducing its lands extending over 700 miles 
south of Jackson County, Missouri. The Commis¬ 
sion contents itself with saying that the evidence 
offered to prove the cost of reproduction of lands 
in the Texas Midland case was incompetent or in¬ 
sufficient to prove that issue, and that, therefore, 
the relator’s testimony must be incompetent and 
insufficient, and hence it should be excluded (Par. 
IY, Answer R. 26). 


I. 

Where, as in tills case, a duty is 
placed upon tlie Interstate Com¬ 
merce Commission and it declines to 
proceed, mandamus lies to require it 
to act. 

It was not contended by the respondent in the 
Court below that mandamus is not a proper pro¬ 
ceeding to correct an error of law like that alleged 
in the petition. 
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Upon this question, therefore, we will content 
ourselves by referring to the following cases which 
amply sustain our contention: 

i 

Interstate Commerce Commission vs. I 
United States ex rel Humboldt Steam¬ 
ship Company, 224 U. S. 474. 

In re Simons, 247 U. S. 231. 

United States ex rel Louisville Cement j 
Company vs. Interstate Commerce 
Commission, 246 TJ. S. 637. 

Ex parte Metropolitan Water Company ,i 
220 U. S. 539. 

I 

Ex parte United States, 242 U. S. 227. j 

Lane vs. Hogland, 244 U. S. 174. 

Ex parte Connaway, 178 U. S. 421. 

Ketckum Coal Company vs. District, 
Court, 159 Pac. 737. j 

26 Cyc., 190. | 

j 

In the case under consideration, there is no 
other remedy than mandamus. From the refusal 
of the Commission to admit the relative testimony 
there is no appeal, nor is there any right of apf 
peal from the failure of the Commission to find 
the reproduction cost of the relator’s lands. The 
Commission is the judge of both the law and thO 
fact and there is no method provided by law for 
the review of its action in so doing. 

It is true that by a paragraph of the Valuation 
Act quoted in the foregoing statement, it is pro¬ 
vided that if upon the trial of any action involving 
a final value fixed by the Commission evidencp 
shall be introduced regarding such value, which is 
found by the court to be different from that of¬ 
fered upon the hearing before the Commission, 
or additional thereto and substantially affecting 


i 
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said value, the court before proceeding to render 
judgment shall transmit a copy of such evidence 
to the Commission and shall stay further proceed¬ 
ings in said action for such time as the court shall 
determine on the date of such transmission. The 
Commission upon receipt of such evidence shall 
consider the same and may fix a final value differ¬ 
ent from the one fixed in the first instance and 
may alter, modify, amend, or rescind any order 
which it has made involving said final value and 
shall thereupon report its action thereon to said 
court within the time fixed by the court. If the 
Commission shall alter, modify, or amend its 
order, such altered, modified, or amended order 
shall take the place of the original order complain¬ 
ed of and judgment shall be rendered thereon as 
though made by the Commission in the first in¬ 
stance. If the original order shall not be rescind¬ 
ed or changed by the Commission judgment shall 
be rendered upon such original order. 

It is thus apparent that the Commission’s de¬ 
termination of the law as well as the findings of 
fact are final and beyond the power of any court 
to alter, amend or modify. The sole function that 
a court possesses in the distant and remote event 
of the final value being used in the trial of the 
case, is to hear testimony different from that 
originallv heard bv the Commission or additional 
thereto and substantially affecting its value. But 
even in that event, the court does not itself render 
judgment or declare the law or define how value 
shall be determined or otherwise interfere with 
the exclusive function of the Commission to fix 
and determine final value. The new evidence goes 
to the Commission without any restriction what¬ 
soever imposed by the court, and the Commission 
takes the evidence and again exercises its own 
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judgment in determining what weight and what 
consideration shall be given to it. In other words, 
valuation begins with the Commission and ends 
with the Commission and its own views as to botlji 
law and fact as a finality. j 

That this is the true construction of the paraj- 
graph in question is not only apparent from itd 
plain language, but it was so understood by the 
Committee on Interstate Commerce of the United 
States Senate in its report recommending the pas¬ 
sage of the Valuation Act, (Report 1290, 62nd Con¬ 
gress, 3rd Session), where, in recommending tfie 
addition of this paragraph to the House bill dy 

amendment, it said: ! 

| 

“Up to 1906 the commission had sustained 
32 reversals in the Supreme Court. In 26 bf 
those cases the record discloses that the orders 
of the commission were reversed, because 
testimony was offered upon the trial before 
the court which was not offered when the cafee 
was presented to the commission. ! 

The purpose of this amendment is to giye 
the commission the benefit of any testimony 
which may be offered as to the valuatidn, 
which was not presented to the commission dn 
its hearing of the proceeding. If the commis¬ 
sion finds the new testimony material and im¬ 
portant, it is afforded opportunity to modify 
its order in the proceeding. Such modifica¬ 
tion of the order may lead to withdrawal of 
the appeal or to confirmation of the order jby 
the court. In any event, it is fair to the cojm- 
mission and to the public, imposes no hard¬ 
ship upon the parties, and may work a great 
saving of time and expense incident to re¬ 
versal and retrial.” j 

i 

j 

It may be contended by appellee, howevjer, 
that our construction of the provision of the Act 
in question is not the correct one. Let us assume, 
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as seems to be done by respondent in its answer 
(E. 27), that the Act does not deprive the court 
in the case contemplated, of the power to review 
the valuation finallv fixed bv the Commission. 
The right of review so granted still lacks much 
of being such another adequate remedy as to bar 
relief by mandamus. The remedy suggested is 
neither equally direct, convenient, beneficial nor 
effectual as that by mandamus. The statute, so 
construed, affords no method by which a carrier, 
conceiving itself aggrieved by the valuation placed 
upon its property, may, of its own initiative, se¬ 
cure a judicial review thereof. It can neither ap¬ 
peal from the decision of the Commission nor 
prosecute a writ of error thereto, nor can it of its 
own motion initiate a direct proceeding for the 
review of an order fixing a final valuation. 

It will not do to say that the Act, so construed, 
affords a remedy as soon as occasion therefor 
arises, because the carrier might suffer incalcu¬ 
lable injury from an unduly low valuation of its 
property years before any case arose such as is 
contemplated by the Act. Its sole remedy is to 
await such time as, in some judicial proceeding, the 
valuation made by the Commission is sought to 
be used against it, although, in the meantime, on 
stock exchanges, in its financial transaction, in 
proceedings before administrative bodies and 
commissions, such valuation may be used to its 
disadvantage daily. In order for another avail¬ 
able remedy to act as a bar to the right to a 
mandamus, it must be adequate. No one would 
assert adequacy in a remedy which cannot be in¬ 
voked at the wall of the injured party. 

The fact that there is no remedy available to 
the relator greatly strengthens its position, as is 
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apparent from a consideration of the following 
cases: 

Ex parte Harding, 219 U. S. 363. 

Ex parte Hoard, 105 U. S. 578. 

Ex parte Park Square Automobile Sta-\ 
tion, 244 U. S. 412. j 

Ex parte Roe, 230 U. S. 70. \ 

Ex parte Slater, 246 U. S. 128. 

Obviously the commission does not deny the 
existence of the ministerial duty involved. In-| 
stead it pleads impossibility as an excuse for non-- 
performances, relying on its interpretation of the 
decision of the Supreme Court of the United 
States in the Minnesota Rate Cases, 230 U. S. 352| 
though also asserting its own opinion to that eff 
feet. (IV, Answer, R-26 .) 

We shall, therefore, proceed first to examine the 
Minnesota Rate Cases, with a view to determining 
whether they in fact hold as the commission conl 
tends that the performance of the duty imposed by 
the Act is either impossible or improper, and if 
not we will then proceed to discuss the questions 
apart from the Minnesota Rate Cases. 


i 

i 
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II. 


The Minnesota Rate Cases. 

These cases neither hold that it is 
impossible nor improper to ascertain 
Condemnation value of carrier lands 
but on the contrary incidentally 
point out how it may properly be 
done. 

So far as here concerned, the only question in¬ 
volved in the Minnesota Rate Cases, swpra, is 
whether the carriers sustained the burden of proof 
resting on them upon their claim of confiscation, 
necessarily involving evidence of values which 
the Court found, by reason of the methods used 
in arriving at such values had not been sufficiently 
established to warrant the Court in finding that 
confiscation had occurred. 

Those cases had no relation whatever to the 
Interstate Commerce Valuation Act, nor did they 
pass upon the validity, propriety or wisdom of 
any other Valuation Act; on the contrary the 
Court clearly disavowed any such intention. 

“The rate making power is a legislative 
power and necessarily implies a range of 
legislative discretion. We do not sit as a 
board of revision to substitute our judgment 
for that of the legislature * * * page 

433”. 

As pointed out by the commission in its opinion 
in the Texas Midland Case, 1 I. C. C. Valuation 
Reports 1 (excerpted at page 39 of Record), the 
Congress had before it at the time it enacted this 
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legislation the long series of cases from the courts j 
and Commissions throughout the country, in¬ 
volving valuation of railway property, embrac¬ 
ing unnumerable bases, for various purposes, be- j 
ginning with Smyth v. Ames, 166 U. S. 466, and 
ending with the Minnesota Rate Cases, supra, then 
argued but pending undecided in the Supreme 
Court of the United States. The principal of 
these eases are cited in the arguments in the Min¬ 
nesota Rate Cases. Smyth v. Ames had laid down 
the familiar rule that in order to ascertain the j 
value of railway property there should be taken j 
into consideration 

I 

“the original cost of construction, the 
amount expended in permanent improve- j 
ments, the amount and market value of its 
bonds and stock, the present as compared with 
the original cost of construction, the probable j 
earning capacity of the property under par- j 
ticular rates prescribed by statute and the | 
sum required to meet operating expenses. ’ ’ 

and possibly other elements (Pages 546 and 547). 

The intervening cases down to the time of the 
Minnesota Rate Cases had endeavored to apply 
these principles upon many bases. The occasions i 
giving rise to the necessity for determining such j 
value were principally in cases involving alleged 
confiscation of property of carriers resulting from 
rates imposed by public authority, taxation cases, 
condemnation cases and others. As the Commis-j 
sion in its opinion in the Texas Midland Case,, 
supra, says, the Minnesota Rate Cases 

“are the climax of a long series of attempts 
made by various State Commissions and 
Courts to apply the cost of reproduction 
theory to railroad lands.” ( R-39.) 
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All of these cases and theories, together 
with their contrariety were before the Congress 
while the Valuation Act was under consideration. 
Year after year the Respondent in its annual re¬ 
port to the Congress urged upon the latter that 
it enact such legislation with a view to establish¬ 
ing a definite authoritative basis to be controlling 
at least in matters arising under the Interstate 
Commerce Act. 

The primary purpose of the Commission was 
to obtain a basis to guide it in the discharge of its 
principal function, the determination of questions 
concerning reasonableness of rates; incidentally, 
however, the Commission pointed out the advan¬ 
tages of such valuation in connection with taxa¬ 
tion questions, the control of capital issues and 
the debates of Congress show that consideration 
was given to its utility in connection with the pos¬ 
sible question of government ownership. 

It was in the light of all these decisions and 
theories and purposes that Congress consciously, 
deliberately and intelligently on March 1st, 1913, 
enacted the legislation providing for a valuation 
upon a basis which it correctly regarded as em¬ 
bracing the elements properly to be considered as 
indicated by the consensus of the decided cases at 
that time. The principal of these elements were 
as appears by reference to the Act (38 U. S. stat¬ 
utes at large, page 701), original cost to date, 
cost of reproduction new and cost of reproduction 
less depreciation; and the difficulty surrounding 
the application of the cost of reproduction theory 
to lands was clearly and specifically recognized 
by the express provision of the paragraph en¬ 
titled “Second,” directing the ascertainment in 
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detail and separate statement of the cost of lands 
at the time of dedication to public use, their pres4 
ent value and the original and present cost of con-i 
demnation and damages or purchase in excess of 
the original cost or present value. The practice 
of ascertaining so-called reproduction cost of land' 
as well as the balance of the plant, was at the time 
not only considered feasible but was actually be¬ 
ing followed by the great majority of tribunal^ 
called upon to ascertain such values and had the 
approval of the Courts as being not only practica!- 
ble but just and necessary, as abundantly ap¬ 
pears from the long line of cases cited and dis¬ 
cussed by the Supreme Court of the United States 
in the Minnesota Rate Cases, supra. 

It is the position of the Commission, howeve^, 
as indicated by its opinion in the Texas Midland 
Case, supra, that the Supreme Court in the Minne¬ 
sota Rate Cases, supra, in effect overruled all the 
preceding cases upon this subject and in substance 
held that it was not only improper to embrace thijs 
element in a valuation but that it was impossible. 
1, 1. C. C. Valuation Reports 1, at 59 et seq. 

We shall endeavor to point out wherein we be¬ 
lieve the Commission has wholly misconceived the 
applicability of the Supreme Court’s decision ijn 
the Minnesota Rate Cases to the question with 
which it is confronted; that that decision is in 
nowise applicable to the question except insofar 
as it may serve as a guide to point out certain 
supposed evidence as not properly establishihg 
such element of value. 

The question before the Supreme Court in tljie 
Minnesota Rate Cases was whether certain state 
made rates were confiscatory. The State of Min¬ 
nesota had imposed certain rates upon the car- 
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riers and the latter had sought to have the State 
action invalidated upon their claim that the rates 
were confiscatory in that they produced less than 
a reasonable return upon the value of the carriers ’ 
property. 

In support of the carriers’ contention it was 
incumbent upon them to establish the value of 
their property. To this end evidence was sub¬ 
mitted before a Master in the Court below, tend¬ 
ing to establish the value upon the accepted re¬ 
production theory, exaggerated, however, beyond 
all reason so far as the lands were concerned, 
but none the less allowed by the Master below. 
The State protested against the value found by 
the Master, maintaining that the theory and basis 
of valuation of lands indulged by the Master were 
unreasonable, wrong and exorbitant, 230 U. S. 444. 

At this point it is highly important to observe 
what the issue was before the Supreme Court, be¬ 
cause much that was said in the course of the dis¬ 
cussion of the protest of the State and the basis 
used by the Master is clearly obiter. The ques¬ 
tion was—had the carriers established by compe¬ 
tent legal proof that the rates instituted by the 
State afforded less than a reasonable return upon 
the value of the carriers’ property—and as a 
necessary element of that—had the carriers estab¬ 
lished. by competent legal proof a value of their 
property so clearly that the Court could see that 
the rates in question did not afford a reasonable 
return upon it, thus resulting in confiscation. 

In order to see what is obiter in the opinion we 
shall for one moment turn to the conclusion 
of the Court, pausing for a moment at pages 451 
and 452 to note that the Court after stating it 
would have been proper to have used the usual 
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rales applicable to condemnation proceedings'; 
says, | 

‘ ‘ There is no evidence before us from whiclj 
the amount which would properly be allowf 
able in such condemnation proceedings can be 
ascertained/’ j 

and turning on to page 456 we find the conclusion 
of the Court stated, 

“By reason of the nature of the estimate^ 
and the points to which the testimony was ad¬ 
dressed, the amount of the fair value of the 
company’s land cannot be satisfactorily de¬ 
termined upon the evidence but it sufficientljy 
appears for the reasons we have stated that 
the amounts found were largely excessive.” j 

i 

Thus we see that the question the Suprenfe 
Court had to decide was—had the carrier estab¬ 
lished by proper evidence a value of its property 
applied to which the rates were unremuneratiye 
and we find the answer of the Court that it had not 
established its proposition. It is important that 
this aspect of the matter be not lost sight of 
throughout, because it is here contended that h^d 
Congress passed the Valuation Act after the I«- 
nesota Rates Cases was decided and deliberately 
directed the Commission to make a valuation Ex¬ 
pressly upon the basis condemned by the Supreme 
Court in those cases, the Commission would pot 
be warranted in refusing to obey this direction 
of Congress. ! 

The Court does not by this decision attempt! to 
say that Congress could not properly direct the 
Co mm ission to make a valuation upon the basis 
condemned by it. All the Court does hold is that 
it would not be constrained to hold as confiscatory. 
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rates failing to provide a return upon the basis 
there used. 

We shall now proceed to examine the decision 
as excerpted by the Commission in its Texas Mid¬ 
land Case with a view to showing that that deci¬ 
sion merely condemns some extravagant theories 
used in that case and not only does not condemn as 
improper or hold as impossible the duty imposed 
upon the Commission by the Valuation Act but 
goes further and expressly indicates proper 
methods to that end. 

It is a matter of common knowledge and the 
Commission in its Texas Midland decision 
concedes that it had considerable testimony 
before it “to the effect that in the acqui¬ 
sition of a railroad right-of-way it is neces¬ 
sary for the carrier to pay sums in excess 
of the values of the land if measured bv the 
present or market value of similar contiguous 
lands.” ( R 38-39). The Supreme Court of North 
Dakota, in State ex rel. v. Northern Pacific Rail¬ 
way Company, 145 N. W., 135 at 161, speaking 
with reference to the Minnesota Rate Cases says 
that “It is the observation of every intelligent man 
conversant with railroad building” that such is 
the case and it cannot reasonably be disputed that 
there is such a thing as an excess cost attached to 
acquisition of property for railroad purposes, 
especially by condemnation over and above the 
ordinary value of the property for other uses and 
it is perfectly clear that such excess was what Con¬ 
gress directed the Commission to ascertain. The 
question here then is—does the decision of the 
Supreme Court in the Minnesota Rate Cases say 
that it is impossible to ascertain such excess costs, 
or even improper? 


19 


The methods used by the carrier in those case$, 

I 

stated at pages 445 to 450, were that as to lands 


outside terminals, the carriers’ witness took a fic¬ 
titious market value concededly in excess of the un¬ 
disclosed actual market value, being the amouiit 
which in his opinion the railroad would have to pay 
to acquire it, to which he added an estimate of cost 
supposed by him for improvements supposed ldy 
him to have possibly been upon the property and bf 
supposed consequential or severance damages 
which might have to be met and the expense of ac¬ 
quisition, which amount be arbitrarily determined 
to be twice the fictitious market value he started 
with and he added this to that fictitious market 
value, thus reaching an amount he called “rail¬ 
way value. ’ ’ In the cities he started with an opinion 
estimate of cost to purchase the lands exclusive 
of improvements and as to some of this the Mas¬ 
ter added 5% to cover cost of acquisition and dam¬ 
ages and to other he added 25%. The Supreme 
Court was not content with making its own 
statement of what the witness had done but quoted 
his actual testimony as follows:— 

“Witness: The word “value” doesn’t seem 
to me to fit this case, because all the time ive 
are figuring on the cost of reproducing tljiis 
property, and our instructions from the state 
use the word “reproduce.” Now, if a rail¬ 
road company could buy property at what is 
generally considered its value, the wbrd 
“value” would fit in all right, but there is 
this excess which a railroad company has to 
pay beyond what is generally accepted as its 
value which increases the cost of reproducing 


a railroad property. 

Q. And this excess which you now speak of 
is included in your market values as reported 
to the state and used in your testimony? A. 
That is right. * * * I 
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Q. * * * Well, now, does the term 

“market value” as you have used it in mak¬ 
ing this report to the state and in your testi¬ 
mony here have the same meaning, or is it 
used' in the same sense with reference to the 
values you have fixed and reported to the 
state for properties on the right of way out¬ 
side of the terminals and outside of the larger 
cities? A. Oh, yes. 

Q. As in the cities here? A. Yes; the same 
rule was applied all through in the Minnesota 
valuations. 

* * * * 

Q. Therefore, your judgment as to the 
value of the railroad property is always that 
it is higher than the value of contiguous prop¬ 
erty? A. Yes, yes, that is true * * * 

Q. So that, in every case, what you call the 
market value is the value of contiguous or 
similarly situated property, with an addition¬ 
al amount which the railroad company is or¬ 
dinarily compelled to pay? A. That is right. 
* * * 

Q. You have put into the market value the 
excess which a railroad company pays for 
land? A. That is correct. 

Q. Then, when you multiply that hv 3, you 
are multiplying by 3 one of the elements go¬ 
ing to make up excessive cost to a railroad 
company? A. That is right. * * * 

Q. And you are unable to state how much 
upon the average you have added to the true 
or normal market value, to allow for the ad¬ 
ditional amount which the railroad company 
would have to pay upon the hypothesis that 
it is now compelled to purchase the land ? A. 
That is correct. 

Q. And then having determined to your 
satisfaction at what figure or sum you would 
place the market value of this property to 
the railroad company, as you have described, 
3 mu have added another sum for severance 
damage, cost of improvements unnecessary 
to the company, easements in abutting prop- 
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erty, and general expenses? A. That is cor- 1 

rect. . .' 

Q. And you have determined that, in agn-i 
cultural communities, this second addition is 
shown by the use of the multiple 3? A. I 
think the multiple of 3 is too low,, and I so 
testified in this case. When you are going 
through a highly cultivated country I think 
the multiplier of 3 is not enough. 

Q. But that is what you used for the pur¬ 
pose of the right of way value of land through 
the agricultural communities? A. That is 
right, in this state. 

Q. And in the cities, in the three large ter¬ 
minals, you have added to what you describe 
as the market value of the lands to the rail¬ 
road company, ascertained as described by 
you already, the amount necessarily to pro¬ 
duce the difference shown in your testimony 
between the market value of the terminals 
and the right of way value ? A. That is right. 

Q. And while you are able to show, and we 
can ascertain from an inspection of your tes¬ 
timony, the amount of the difference between 
the market value to the railroad company, as 
you have described, and the right of way 
value, and, in the rural communities or agri¬ 
cultural districts, the difference between the 
market value to you and the right of way 
value, there is nothing in any of your exhibits 
which will show, nor are you now prepared jto 
state, the difference in what might be termed 
the normal, true, ordinary market value of 
the lands to the ordinary individual, and the 
sum which you have fixed as the market value 
to the railroad company if it were now com¬ 
pelled to purchase? A. That is correct.” 1 

The Commission in excerpting the Supreme 
Court’s opinion deleted the foregoing quotation. 
It is important to note this, because, as will be 
seen by what follows, it is the gravamen of the 
decision. The Supreme Court then quotes the 


i 
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Circuit Court in reviewing the Master’s findings 
as concluding that the Master had in effect found 
a value as to city property only about 30 per cent 
above normal values and as to land outside the 
cities, a value only twice their normal. The Su¬ 
preme Court then says: 

“From our examination of the evidence we 
are unable to conclude that the excess stated 
may be thus limited. What is termed the nor¬ 
mal value does not satisfactorily appear,” 
Page 450. 

It is manifest that the lower Court was not war¬ 
ranted in stating the excess to be limited to the 
amount it does for, as the Supreme Court says, 
it is apparent that there was no evidence of the 
normal value from which any such deduction could 
be made, and this was manifestly the crux of the 
whole decision; there was nothing in the record 
from which the Court could determine to what ex¬ 
tent the normal market value had been exagge¬ 
rated. 

The Supreme Court goes on to point out that 
to these already inflated valuations are added 
a total of 19y 2 % additional for engineering legal 
expenses, contingencies and interest during con¬ 
struction (page 450). So far it is clear the Court 
has simply found that the evidence upon which 
the Lower Court acted as to value embraced ex¬ 
cessive allowances and was unreliable. 

The Commission, however, in its Texas Mid¬ 
land decision proceeds to interpret what follows 
as holding that the theory of reproduction applied 
to railway lands is stated by the Court to be 
fundamentally objectionable. 

“These are the results of the endeavor to 
apply the cost-of-reproduction method in de- 
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termining the value of the right of way. It} 
is at once apparent that, so far as the esti4 
mate rests upon a supposed compulsory fea-j- 
ture of the acquisition, it cannot be sustained; 
It is said that the company would be comr 
pelled to pay more than what is the normal 
market value of property in transactions bei 
tween private parties; that it would lack thq 
freedom they enjoy, and, in view of its needs, 
it would have to give a higher price. It is 
also said that this price would be in excess 
of the present market value of contiguous 
or similarly situated property. It might well 
be asked, who shall describe the condition^ 
that would exist, or the exigencies of the 
hypothetical owners of the property, on the 
assumption that the railroad were removed? 
But, aside from this, it is impossible to as¬ 
sume, in making a judicial finding of what it 
would cost to acquire the property, that thq 
company would be compelled to pay more 
than its fair market value. It is equipped 
with the governmental power of eminent do¬ 
main. In view of its public purpose, it has 
been granted this privilege in order to prevent 
advantage being taken of its necessities. l[t 
would be free to stand upon its legal rights 
and it cannot be supposed that they would 
be disregarded” (pp. 450-451). 

What the Court has just stated in no wise sup¬ 
ports the assertion of the Commission but on the 
contrary directly refutes the Commission’s coh- 
struction as applied to the subject in question. 
Language could not be clearer to show that the 
estimate before the Court was based upon a sup¬ 
posed necessity of buying the property at exorbi¬ 
tant prices, ignoring the power in the carrier to 
protect itself in such situation by the use of the 
right of eminent domain. Where the Commission 
goes astray we think is in its assumption th^t 


i 
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what the Court means bv “market value u of con- 

W 

tiguous or similarly situated property is market 
value of adjacent property for purposes other 
than railway purposes. It would be ridiculous 
to assume that the Court is unaware of the fact 
that carriers are compelled to pay more than the 
normal market value of the land they acquire so 
far as that value might be measured by the aver¬ 
age acreage value for general purposes of the en¬ 
tire property from which the piece acquired is 
taken. It must be manifest that to take a strip 
of property of particular shape and location out 
of a tract of property, whether by condemnation 
or private purchase, will necessarily cost more 
than the average value of the whole tract. It is 
clear also that there is a market value susceptible 
of being determined (the determination of which 
is the principal feature of condemnation pro¬ 
ceedings) and which value is almost certainly in 
excess of the value of the tract from which the 
strip might be taken. 

What the Court objects to is the contention, 
based on the supposed necessity of purchase with¬ 
out the ability to condemn, that a higher price 
would have to be paid for a particular strip 
needed than the fair market value of a similar 
strip taken from contiguous property. The only 
apparent basis for this supposition is that by rea¬ 
son of the necessity of continuity of the strips in¬ 
volved, the owners thereof would hold up the 
purchaser for a higher price than would be the 
reasonable market value of a strip elsewhere simi¬ 
larly situated and the Court answers this supposi¬ 
tion with the query as to the warrant for suppos¬ 
ing the situation may not instead be that the seller 
is under the necessity of selling, and then after 
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brushing aside these fantastic hypotheses states! 
clearly what would have been a reasonable basis 

i 

of determination and that is the application of 
the rules applicable to condemnation. So far we 
see the Court has not only failed to hold the mat-: 
ter impossible of determination, while showing 
the unreasonableness of the method attempted! 
but on the contrary points out the rational method 
of determination. 

The Court goes on, (pages 451 and 452) to statb 
the rules applicable in condemnation proceedings! 
and says— j 

“* * * supposing the railroad to be 

obliterated and the lands to be held by others, 
the owner of each parcel would be entitled 
to receive on its condemnation, its fair mar¬ 
ket value for all its available uses and pur¬ 
poses.” | 

Now here is the Court itself supposing thje 
obliteration of the railroad and its reproduction, 
whereas the Commission at the outset of its 

I 

opinion on this subject in the Texas Midland Case 
upon which it relies, says that it is sophistry to at¬ 
tempt to do this because it involves the mental 
obliteration of the railroad. Following the above 
quotation the Court points out the proper con¬ 
siderations involved in a condemnation pro¬ 
ceeding (pages 451 and 452) and winds up with tike 
statement—‘ ‘ There is no evidence before us from 

l 

which the amount which would properly be allow¬ 
able in such condemnation proceedings can Ike 
ascertained.” (Page 452.) Could the Court be 
clearer, in indicating that it would have been en¬ 
tirely proper to have found this element of value 
by applying the rules applicable to condemnation 
proceedings, than it is by stating the rules applic- 
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able thereto and that there was no evidence of 
that sort upon which it could find the proper 
amount ? 

It should here be observed that the Court has 
already disposed of the question at issue before 
it and that its further observations are purely 
obiter , but we shall none the less proceed to ex¬ 
amine them since the Commission seems to con¬ 
sider it as holding that the end sought to be ascer¬ 
tained, i. e., condemnation value is incapable of 
ascertainment, ( R-44-45 ), whereas we maintain 
that all the Court does say is that hypotheses 
such as were employed in the cases before it, in¬ 
volving supposed necessities of purchase, sup¬ 
posed improvements, supposed damages, and sup¬ 
posed hold-ups, and these added to an undisclosed 
base figure, do not afford a reasonable basis for 
determining value. 

In its Texas Midland Decision the Commission 
then quotes the following from page 452 of the 
Supreme Court’s opinion, contending that the 
Court means thereby to hold that it is impossible 
to apply the so-called reproduction theory to 
land:— 

“Moreover, it is manifest that an attempt 
to estimate what would be the actual cost of 
acquiring the right-of-way, if the railroad was 
not there, is to indulge in mere speculation. 
The railroad has long been established; to it 
have been linked the activities of agriculture, 
industry and trade. Communities have long 
been dependent on its service, and their 
growth and development have been condi¬ 
tioned upon the facilities it has provided. The 
uses of property in the communities which it 
serves are to a large degree determined by 
it. The values of property along its line 
largely depend upon its existence. It is an 
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integral part of the communal life. The as¬ 
sumption of its non-existence, and at the sanje 
time that the values that rest upon it remain 
unchanged, is impossible and cannot be enter¬ 
tained. The conditions of ownership of tljie 
property and the amounts which would have 
to be paid in acquiring the right of way, sup¬ 
posing the railroad to be removed, are wholly 
beyond reach of any process of rational de¬ 
termination. ’ ’ 

Incidentally the Commission in its answer here¬ 
in sets up as a special defense the foregoing quo¬ 
tation with thats prefixed to each clause, R-28. 
When, however, it is read together with what fal¬ 
lows it on page 453, it is apparent that the Coprt 
was pointing out that the witnesses in the case be¬ 
fore it having reached an opinion as to the valpe 
of the carriers’ lands based upon their own esti¬ 
mates, then attempted to apply the cost of repro¬ 
duction theory to the problem in such a way as to 
produce the same results, i. e. instead of legiti¬ 
mately applying the reproduction theory to ascer¬ 
tain the value,—as for example it might have been 
done by applying condemnation principles,—th|ey 
started out with a value already determined other¬ 
wise and attempted to distort the reproduction 
theory into producing that value. In order to do 
that they supposed all kinds of possibilities which 
would tend to enhance the cost, omitting to sup¬ 
pose any conditions which would detract from it 
and the Court say that 

I 

“the cost of reproduction method is of serv¬ 
ice in ascertaining the present value of Ifhe 
plant, when it is reasonably applied and wlien 
the cost of reproducing the property may be 
ascertained with a proper degree of certainty. 
But it does not justify the acceptance of re¬ 
sults which depend upon mere conjecture.” 
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This is not saying that it cannot properly be ap¬ 
plied to lands, it simply says that results depend¬ 
ing upon such conjectures do not enable the ascer¬ 
tainment with a degree of certainty justifying 
their acceptance in finding confiscation. It is not 
amiss to repeat as refuting the supposition in¬ 
dulged by the Commission that the Court herein 
condemns the application of the theory altogether, 
by reverting to the Court’s own language on page 
451 previously quoted—“ Supposing the railroad 
to be obliterated and the lands to be held by 
others,” and indicating the process of valuing it 
bv condemnation methods. 

On page 453 the Court after saying that the 
evidence demonstrates that the values were based 
on an assumption that there was a peculiar value 
attached to railroad rights-of-way, says: * ‘ efforts 
to express the results in the terms of a theory of 
cost of reproduction failed as naturally they must, 
to alter or obscure the essential character of the 
work undertaken and performed.” In other 
words that there was an attempt to clothe results 
arrived at otherwise in the guise of a reproduction 
hypothesis but that the Court looked through it 
and simply found the reproduction theory to have 
been falsely and fantastically applied, and then 
they say that whether the value in question was 
based on a reproduction hypothesis or otherwise 
“is not controlling when we come to the substan¬ 
tial question,” and then goes on to state that the 
substantial question is, is a carrier for rate mak¬ 
ing purposes entitled to a valuation of its prop¬ 
erty in excess of the market value of contiguous 
and similarly situated property and is its land 
to be treated “not only as increasing in value by 
reason of the activities and general prosperity 
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of the community, but as constantly outstripping 
in this increase, all neighboring lands of like char¬ 
acter, devoted to other uses? If rates laid b^ 
competent authority, state or national, are other¬ 
wise just and reasonable, are they to be held tb 
be unconstitutional and void because they do not 
permit a return upon an increment so calculated ? f ’ 
(Pp. 453,454.) | 

It is perhaps useful to again look at the differ¬ 
ence between the issues in the present case add 
those before the Court in the Minnesota Rate 
Cases. The issue before the Court in the Minne¬ 
sota case has just been stated by it, i. e., is it io 
declare unconstitutional the rates in question be¬ 
cause they do not afford a return on values in 
excess of adjacent values not only increasing by 
reason of general prosperity, but constantly out¬ 
stripping in such increase all neighboring lands, 
and it may be useful to again repeat that had Con¬ 
gress in the Valuation Act expressly directed that 
such a basis of valuation be followed, the conclu¬ 
sion of the Supreme Court upon the issues befojre 
it should properly have no bearing whatever upbn 
the duties imposed upon the Commission by Con¬ 
gress. But we are not for a moment contending 
that Congress has so directed the Co mm ission to 
allow any abnormal valuation or upon the bafeis 
there condemned by the Court. On the contrary, 
the issue we here assert is that Congress has mere¬ 
ly directed the Commission to find an element of 
value which the Supreme Court has pointed but 
can properly be ascertained, in one way by ihe 
methods applicable to condemnation proceedings, 
and it is within the province of the Commission 
to ascertain it by any other reasonable methbd, 
but it is not entitled to lay down upon its task 


i 
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simply because the Supreme Court has pointed out 
the fallacy of the methods attempted in the 
Minnesota Rate Cases and which we are not for 
one moment urging should be attempted to be 
followed by the Commission. 

Appellant has no cavil with the succeeding lan¬ 
guage employed by the Court (pages 454 to 456 
quoted by the Commission). We do not contend 
that we are entitled to claim a value upon the 
land used by Relator “solely by reason of the 
fact that it is used in the public service”; we do 
not contend that the Commission should find a 
“railway value which cannot be referred to any 
known criterion but must rest on a mere expres¬ 
sion of judgment which finds no proper test or 
standard in the transactions of the business 
world”; nor for an appreciation of the returns 
from rates when rates themselves are in dispute. 
"We do, however, contend that relator “is entitled 
to a reasonable share in the general prosperity 
of the communities which it serves, and thus to 
attribute to its property an increase in value,” 
such increase not extending “beyond the fair 
average of the normal market value of land in 
the vicinity having a similar character” and by 
this we mean exactly what we contend the Court 
means—the normal market value of right-of-way 
land in the vicinity. We say it can be established 
not alone by the condemnation method pointed 
out by the Court but by the results of the experi¬ 
ence of thousands of cases where the Relator has 
acquired property by condemnation affording a 
reasonable basis of determining a comparative 
ratio between the value of the land taken and that 
from which it is taken, and it might not be amiss 
to say here that it is primarily not our province 
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but the Commission’s to find and determine upon 
a reasonable basis of ascertainment, yet we do no|t 
shirk that task when the Commission says it can¬ 
not and hence are prepared to establish it by cond- 
petent legal proof, but the Commission’s attitude 
is that no such proof is possible of. existence. 

Before leaving the Minnesota Rate Cases wfe 
might again note the conclusion of the Court stated 
on page 456, that by reason of the nature of the 
estimates the amount of the fair value of the lanjd 
in question could not be satisfactorily determined 
but for the reasons stated it was clearly excessivb. 

The balance of the reasons stated by the Coih- 
mission in its Texas Midland Decision are in sub¬ 
stance that since the decision of the Supreme 
Court in the Minnesota Rate Cases other Courts 
and Commissions have generally accepted it hs 
authority for refusing to hold as confiscatory rates 
not affording a reasonable return upon valuation 
ascertained in the manner denounced by the 
Minnesota Rate Cases. Conceding that such is 
the case, the while disavowing any claim that such 
basis should be used by the Commission, we Re¬ 
assert that that affords no excuse whatever for 
the refusal of the Commission to comply with the 
plain express mandate of Congress. I 
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III. 

Alleged excuses for non-perform¬ 
ances apart from Minnesota Rate 
Cases. 

v 

It is the attitude of the Commission that even 
though the Minnesota Rate Cases, supra, do not 
hold that it is improper or impossible to ascer¬ 
tain the present cost of condemnation and dam¬ 
ages or purchase of Relator’s lands, the Commis¬ 
sion itself regards it as impossible and improper 
of ascertainment. The reasons are set forth in 
paragraph seventh of the amended petition, R-34, 
admitted by the answer R-26, paragraph IY of the 
answer R-26, and the special defense of the an¬ 
swer R-28. Briefly stated, they are—1st. For the 
reasons stated in the Texas Midland Decision. 
2nd: Because it involves “inadmissible assump¬ 
tions” and “impossible hypotheses.” 3rd: That 
it is improper because some lands were donated to 
the Relator. 

The evidence introduced by the carrier in the 
Texas Midland case, which the Commission char¬ 
acterizes as incompetent and insufficient to prove 
cost of reproduction of the lands of that company, 
is thus stated by the Commission (p. 169): 

‘ ‘ Two men were selected who had no special 
knowledge of lands along this railroad, who 
were stationed upon the rear end of a pas¬ 
senger coach and provided with a map show¬ 
ing the parcels as they were originally ac¬ 
quired. The train proceeded at its ordinary 
rate over the length of the line. From this 
inspection these gentlemen undertook to state 
parcel by parcel the excess cost of acquisition 
and the damages. A computation showed that 
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less than one minute could have been devoted 
by them to the inspection and determination 
of these excess costs and damages as to eaOh 
parcel. The proposition that the Commis¬ 
sion could make a report under any such 
method at this is too fantastic for serious 
discussion.” 

If we correctly understand the ruling of tpe 
Commission made on November 15th, 1918, above 
quoted, one reason at least for refusing to permit 
the relator to prove the cost of reproduction of 
its lands, is that the testimony upon that subject 
introduced in the Texas Midland case was unsat¬ 
isfactory and insufficient, for the reason jqst 
stated, and hence any testimony which the relatjor 
has offered, or which it might hereafter offer, if 
permitted so to do, would likewise be unsatisfac¬ 
tory’ and insufficient. 

•/ 

Another reason assigned by the Commission in 
the Texas Midland decision (pp. 55-62) for its 
failure to find cost of reproduction of the carrier’s 
lands, is that an estimate thereof can only be made 
“upon inadmissible assumptions” and “upon im¬ 
possible hypotheses,” such as are pointed out by 
the Supreme Court in the Minnesota Rate Cades, 
230 U. S. 352, and the Commission holds thaij it 
is its “duty to abstain from reporting as an as¬ 
certained fact that which is incapable of ratiohal 
ascertainment.” The Commission says (p. 62): 

“Because of the impossibility of making 
the self-contradictory assumptions which [the 
theory requires when applied to the carrier’s 
lands, we are unable to report the reproduc¬ 
tion cost of such lands or its equivalent, the 
present cost of acquisition and damages, of of 
. purchase in excess of present value. The 
present value of lands as found by us appears 
in the final valuation, appended hereto.” \ 
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In other words, the Commission, applying the 
rule of its Texas Midland decision to the relator’s 
case, says, in substance, that the relator’s railroad 
has long been established; to it have been linked 
the activities of agriculture, industry and trade; 
that communities have long been dependent upon 
its service and their growth and development have 
been conditioned upon the facilities it has pro¬ 
vided. The values of property along its line 
largely depend upon its existence. The assump¬ 
tion of its non-existence and at the same time that 
the values that rest upon its existence remain un¬ 
changed, is impossible and cannot be entertained. 
Therefore, it is impossible to determine the value 
of either the right of way or of the adjoining land 
if it be assumed that the railroad is non-existent, 
for the reason that the moment it becomes non¬ 
existent the agricultural, industrial and commer¬ 
cial activities which create value diminish or dis¬ 
appear, and the value which they have created 
likewise diminishes and disappears. Hence, value 
is a disappearing or vanishing element and it can¬ 
not be seized or impounded or held stationary 
long enough to measure it. It is like blotting out 
the sun and then measuring its light or heat, or 
weighing an article after the force of gravity has 
been suspended. 

A complete answer to these fanciful and fan¬ 
tastic speculations is to be found in the fact that 
the Commission, in response to the requirement of 
the Act, has itself found what it denominates the 
“present value” of the relator’s right of way, 
which it thus defines (p. 53): 

Present value * * * is arrived at by 

ascertaining the number of acres of land 
owned or used by the carrier for its purposes 
as a common carrier and multiplying this 


35 | 

I 

I 

acreage by a market value determined front 
the present market value of similar adjacent 
and adjoining lands. | 

As to all rights of way and lands of the relatorj, 
we accept the Commission's finding, in its tental 
five valuation, as to acreage value based upon th£ 
market value of adjacent and adjoining lands of i 
similar quality. No controversy exists upon thi^ 
subject. There is, therefore, no question of th^ 
assumption of the non-existence of the road or of 
the unstable equilibrium of values resulting there¬ 
from. There is no room for inadmissible assumpj- 
tions or impossible hypotheses. The final anil 
ultimate fact is the present acreage value of thb 
right of way lands found and determined by the 
Commission and accepted by the relator. 

With this acreage value as a foundation, the 
determination of the cost of reproduction or r^- 
acquisition of lands is a simple process. In facjt, 
it is much more simple than the ordinary con¬ 
demnation case, because there the market value is 
to be found as a fact by the jury, whereas here wfe 
start with the market value determined and 
agreed upon by both parties. It needs but to 
apply the familiar rules of a condemnation pro¬ 
ceeding to reach the result which the Valuatihn 

i 

Act requires and which the Commission has said 
is practically impossible to determine. 

The foregoing excuses will now be discussed m 
detail. I 
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IV. 


The Commission’s finding- of the av¬ 
erage market value, or so-called 
present value, of lands having- been 
accepted by relator, it is an easy and 
simple process to find present cost of 
condemnation and damages or of 
purchase. 

It is our contention that the Commission acted 
under a misapprehension of the law in refusing 
to find the reproduction cost of the relator’s lands, 
or to hear competent testimony in relation there¬ 
to, and that the reasons assigned for its refusal 
do not constitute any defense whatsoever against 
our application for a mandamus. 

We turn to the Texas Midland decision for a 
statement of the Commission’s views upon this 
subject. Upon a consideration of the Minnesota 
Rate Cases (separately considered heretofore), it 
reaches the conclusion, as above stated, that to 
determine the reproduction cost of land involves 
inadmissible assumptions and impossible hy¬ 
potheses, such as those pointed out by the Su¬ 
preme Court in those cases, and that, therefore, 
it is the duty of the Commission (p. 60) “to ab¬ 
stain from reporting as an ascertained fact that 
which is incapable of rational ascertainment.” 

What now are the obstacles which operate to 
prevent the Commission from ascertaining the 
reproduction cost of the relator’s lands? Is not 
the Commission mistaken in its conclusion that 
this problem presents insuperable difficulties? 
We proceed to a consideration of this question, 
bearing in mind at all times that the Commis- 
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sion itself has made a finding of the “presefit 
value,” that is, the acreage or average market 
value of the lands lying within the right of way 
lines of the relator. 

The cost of acquisition of the relator’s lancjls 

I 

necessarily involves the assumption that the re¬ 
lator’s title or easement passes temporarily to 
some other owner and is afterwards reacquired 
by it. This assumption is easily accomplished 
by treating the lands as reverting to the adjoining 
property owners as they would revert at com¬ 
mon law upon abandonment of the public pur¬ 
pose for which they were acquired. This is n|ot 
a difficult matter, for the reason that the con- 
gressional subdivisions in the country, as well as 
the platted lots and blocks in the cities, still exi£t. 
The right-of-way lands thus revert to and are 
held by the adjoining owners just as they (Jid 
originally before they were acquired by the Rail¬ 
way Company, except that adjoining ownerships 

are taken as thev existed on valuation date. 

* 

There remains only to apply the well estab¬ 
lished rules governing the condemnation of prop¬ 
erty for public use in order to ascertain the cbst 
of reacquisition. In fact it is much simpler tlian 
the ordinary condemnation case, because the mar¬ 
ket value of the lands in question has been agreed 
upon. Where an entire parcel is to be taken, this 
market value measures the cost of acquisition. 
Where part of a parcel or tract is taken, the cbst 
of acquisition consists of the market value of the 
part taken, plus the damage to the residue. The 
onlv matters about which anv controversv could 

%/ v | 

possibly arise, -would be over the damage to the 
residue. This would depend upon expert testi¬ 
mony, upon the judgment of experienced persojns, 
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just the same as the question of the present or 
market value which has been determined by the 
Commission to its satisfaction. The problem is 
this: Given the market value of each parcel and 
tract of land to be taken in whole or in part by 
the relator, what is the damage to the residue, 
where only a part of a parcel or tract is taken? 
No one will contend that this is a problem im¬ 
possible of solution, or even difficult of accom¬ 
plishment. There are no inadmissible assump¬ 
tions to be made, nor are there any impossible 
hypotheses to be indulged. There is presented 
only one-half of the difficulty encountered in every 
condemnation case. 


V. 


The entire reproduction schedule is 
necessarily an estimate, and re¬ 
quires the making 1 of reasonable as¬ 
sumptions, such as the temporary 
loss of relator’s title to its lands and 
their subsequent condemnation or 
purchase, in order to ascertain cost 
of reacquisition. 

It is to be observed that the Commission is act¬ 
ing under a positive command of the statute, 
which is to ascertain and report cost of reproduc¬ 
tion new of the relator’s properties, including the 
cost of reproduction or re-acquisition of its lands. 
No one will contend that any part of this repro¬ 
duction schedule can be ascertained with mathe¬ 
matical accuracy. It is not a fact that is to be 


39 


ascertained, but an estimate that is to be madef 
If it is necessary for the Commission to indulge 
in assumptions in order to report an estimate^ 
cost of reproduction, the statute requires it to do. 
so. If estimates are to be made, as they in fact 
must be made, the Commission is required to make 
them. It is obvious that without certain assump¬ 
tions and estimates no intelligent result can be 
reached. Assumptions.and estimates are woven 
through the entire fabric or reproduction cost. 
The cost of grading is estimated, and so are all 
other costs in the construction of the roadbed. 

i 

There is assumed a sufficient quantity of ties and 
rails in existence and available for use in the con¬ 
struction of all the railroads in the country dur¬ 
ing practically the same construction period; aqd 
likewise sufficient amount of labor and material 
for all purposes of reproduction. 

Certain assumptions and estimates have like¬ 
wise been made with respect to land. The Com¬ 
mission has found the “present value” of tljie 
relator’s lands, but in doing so it has assumed 
the existence of the railroad —not its non-exist¬ 
ence and that the land within the right of way 
lines is of the same unit or acreage market value 
as adjoining and adjacent lands of a similar qual¬ 
ity. It has also assumed that the values of subh 
adjoining lands which have been created by the 
existence of the railroad, by its adjustment to the 
activities of the communities, and to commerce 
and industry, exist, and have not been destroyed 
during the theoretical process of reconstruction. 
These are all permissible and even necessary as¬ 
sumptions and estimates. They are made neces¬ 
sary by the command of the statute, and without 
them the statute could not be obeyed. It is indis- 


i 
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putable that Congress, in requiring the Commis¬ 
sion to ascertain and report cost of reproduction 
of railroads and lands, contemplated and intended 
that the necessary assumptions and estimates 
must he made to accomplish that purpose. 

To ascertain the cost of condemnation and dam¬ 
ages or of purchase of relator’s lands, it is neces¬ 
sary to assume that relator temporarily loses its 
title or easement in its lands, and that the same 
vests in some other person from whom they are 
to be reacquired by condemnation or purchase. 
Congress evidently intended that this assump¬ 
tion should be made; otherwise, its command to 
determine the ‘ ‘ present cost of condemnation and 
damages or of purchase” could not be complied 
with. 

The making of this assumption presents no dif¬ 
ficulty. It is not even necessary to assume the 
non-existence of the railroad. That would be to 
create a difficulty where none exists. The railroad 
may be considered in existence and in operation, 
with all trains running on schedule. At some des¬ 
ignated time—on valuation date, or during the 
theoretical reconstruction period—it is assumed 
that the railroad loses its title to or easement in 
its right-of-way lands, and that the adjoining land 
owners become vested with what relator loses, as 
would occur in the case of abandonment at com¬ 
mon law. Then by another permissible assump¬ 
tion, which the Act requires to be made, relator 
reacquires its lands by purchase or condemnation. 

The basis of all computations is the average 
market value found by the Commission and 
agreed to by the relator. It is a condemnation 
case where the market value of the lands to be 
condemned is agreed upon, and nothing remains 
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but to ascertain the one unknown factor, which is 
the damage to the remainder of a tract or parcel 
of land where a part only is taken. The railroqd 
continues its usual operations while this process 
is going on, just as it remained in operation wh^n 
the Commission ascertained the “present valu^” 
of relator’s lands. In making this finding tljie 
Commission did not assume the non-existence dr 
obligation of the railroad. The process of deter¬ 
mining the present value did not even interfere 
with the orderly operation of trains. The process 
of finding the “present cost of condemnation afid 
damages or of purchase” is equally innocuous. 


VI. j 

I 

The shockingly unjust results 
which will flow from the application 
to the relator’s lands of the rules afld 
principles announced by the Commis¬ 
sion in its Texas Midland decision, 
are a complete demonstration that 
the Commission in refusing to fiiid 

condemnation value has miscon- 

| 

strued the statute and misconceived 
its duty. 

A brief consideration of the rules and prihci- 
ples announced by the Commission in its Tefras 
Midland decision, upon the subject of land, will 
demonstrate the shockingly unjust results which 
necessarily flow from their practical application. 
Either the value of railway lands is made to de¬ 
pend upon the date of their acquisition, or prop- 

I 

I 

i 

i 
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erties of equal value are given widely different 
valuations. No rules or principles of valuation 
can be considered as logical or rational which lead 
to such impossible results. The following con¬ 
siderations will make plain our position upon this 
question: 

Let us assume, for illustration, that the relator’s 
railroad had just been completed on valuation 
date, June 30, 1914; that its right of way had been 
procured by condemnation proceedings duly car¬ 
ried to completion; and that its roadbed, bridges 
and buildings had been constructed, all within the 
theoretical period of construction of three years 
prescribed by the Commission. It would have 
actually paid for its lands in cash, say $10,000,000. 
This would be the actual cost of acquisition. 

Would the Commission, in the case supposed, be 
permitted to report $5,000,000 as the “present 
value” of these lands, based upon the average 
market value of adjoining lands of a similar qual¬ 
ity, with a statement that it was practically im¬ 
possible to ascertain the cost of reproduction? 
Obviously not, for the reason that the actual cost 
of acquisition during the actual construction 
period, and the cost of reproduction during the 
theoretical reconstruction period would be the 
same, and it would be patently absurd to say that 
the ‘ ‘ present value ’ ’ of lands was $5,000,000 which 
had just been acquired in the most economical 
manner at a cost of $10,000,000. The cost of re¬ 
production of the lands, being the same as the 
actual cost of their acquisition, would be a known 
and ascertained fact and the Commission could 
not refuse to report the sum of $10,000,000 as the 
‘ ‘ present cost of condemnation and damages or of 
purchase”. Moreover, the Commission would be 
required, by every consideration of justice to 
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actually value the lands at not less than $10,000,- 
000. They were acquired in the most economical 
manner, at or shortly prior to valuation date, aqd 
it would shock the conscience to value them f^r 
rate making purposes, or for any other purpose, 
at $5,000,000, or even to report their “presefit 
value” at $5,000,000, as a basis for the determina¬ 
tion of final value. 

The “present value” of the lands of relator and 
its associated companies forming its system, is 
given in the tentative valuation at approximately 
$5,000,000. The relator claims that the cost of 
reproducing these lands is a sum in excess of 
$10,000,000. This is a conservative claim in view 
of the Commission’s statement in the Texas Mid¬ 
land decision (p. 170), that the excess cost of 
acquisition over acreage value varies from 150 to 
300 per cent. Are the relator’s lands to be given 
a less value because they were acquired in 1897 
instead of 1914? If acquired in 1914, the actual 
cost of acquisition would have been $10,000,000 
and that would have been their “present cost pf 
condemnation and damages or of purchase”. But 
having been acquired in 1897, the Commission 
gives their “present value” as $5,000,000, and 
says that it is practically impossible to ascertajin 
and report their reproduction cost. Hence, in t)ie 
process of determining the final value of relatot’s 
properties, the Commission can only give consid¬ 
eration to the sum of $5,000,000 as bearing on tjie 
value of its right of way and other lands. 

Is it not clear that the date of acquisition of 
railway lands is made the controlling factor in de¬ 
termining the figure to be assigned to the relator’s 
lands as the evidence from which their value is to 
be determined by the Commission? 

As a matter of fact, as appears in the petition, 


44 


the relator did acquire by purchase or condemna¬ 
tion, during its theoretical three-year reconstruc¬ 
tion period certain lands for which it actually paid 
over $180,000 in cash (R., 34, 35). There is here 
no difficulty in the determination of the cost of 
reproduction of these lands for it is the precise 
sum paid by the relator for their acquisition. But 
the Commission, in its tentative valuation, has re¬ 
fused to determine or report the cost of repro¬ 
ducing these lands, but has contented itself with 
reporting their so-called “present value” at 
$60,000, based upon the average market value of 
adjoining lands. By the application of the rules 
and principles announced by the Commission in 
the Texas Midland Case, these lands can be valued, 
at only $60,000, or at one-third of their actual cost. 
This, we contend, is a gross injustice. There is 
no earthly excuse or justification, it is respectfully 
submitted, for valuing at $60,000 as the Commis¬ 
sion has done, lands which actually cost the relator 
three times that sum in condemnation proceedings 
and that must be assumed to be worth the amount 
that was then paid for them. 

If, during the theoretical reconstruction period 
of three years which the Commission has applied 
to the reproduction of relator’s properties, a rail¬ 
road had been built parallel with the railroad of 
the relator, it would have been compelled to ac¬ 
quire its right of way and other lands by purchase 
or condemnation. Its cost of acquisition would 
be the “present cost of condemnation and dam¬ 
ages or of purchase”. The specific information 
which the act requires the Commission to ascer¬ 
tain and report would thus be available, and there 
could be no excuse for the Commission’s failure 
to report that fact. Let us assume that the lands 
actually acquired and now owned by the relator. 
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and the lands acquired by the assumed parallel 
line were exactly alike in quality, location apd 
value, and that exactly the same acreage was in¬ 
volved in each case. The lands of the parallel line 
would cost, say, $10,000,000 to acquire by purchase 
or condemnation. Their present cost of con¬ 
demnation and damages or of purchase would jbe 
that amount, and they could not, in good con¬ 
science, be valued at less than that sum. 

But the “present value” of the lands of the 
relator, as ascertained by the Commission ahd 
reported in its tentative valuation, is ohly 
$5,000,000. Hence, it results that the lands of the 
two companies, of the same value in fact, would 
be valued by the Commission at widely different 
valuations, one at $5,000,000 and the other at 
$ 10 , 000 , 000 . | 
The infirmity of the Commission’s ruling that 
the value of the Carrier’s right of way should be 
limited to the average market value of adjoining 
lands was clearly perceived by the Director of 
Valuation, and he very aptly and forcefully staies 
the situation in his Memorandum at p. 50: j 

“But will acreage value coincide with pr0&- 
ent value in all cases? Suppose railroad A 
was constructed in 1912 and valued as of 
June 30, 1914. That railroad paid for its 
right of way lands $1,000,000. The acreage 
value of those lands as fixed by our apprais¬ 
ers is $500,000. This is no fanciful illustra¬ 
tion. Cases as strong are now under investi¬ 
gation by the division. Can this acreage value 
be treated as that present value for which the 
statute calls? Is it the present value of the 
court in the Minnesota Rate Case, that value 
upon which the railroad is entitled to eatn? 
I find it difficult to believe that it can. be. 
Unless the value of lands has declined be¬ 
tween the date of purchase and that of vplu- 
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ation or the carrier paid an extravagant price 
in the acquisition of its lands or some other 
equitable reason to the contrary exists, the 
court will hardly require that road to accept 
a return upon less than actual cost.” 


VII. 

It is everywhere admitted that tlie 
cost of acquiring' tlie right-of-way 
lands of the railway company mate¬ 
rially exceeds the average market 
value of adjoining lands. 

Notwithstanding the Commission’s failure to 
report the reproduction cost of land, it is every¬ 
where admitted that the cost of acquiring right of 
way lands of a railway company materially ex¬ 
ceeds the average market value of adjoining lands. 
The Commission itself concedes this fact. The 
Director of Valuation likewise concedes it. A ref¬ 
erence to the opinion of the Commission, and to 
the statements made by the Director of Valuation 
in his Memorandum filed in the Texas Midland 
case, and to his statements before the Commission 
during the hearing of our testimony will amply 
support this statement. 

In the Texas Midland case (p. 170) the Com¬ 
mission says: 

“It cannot be denied that frequently the 
cost to a railroad of acquiring its right of way 
with respect to parcels which must be pur¬ 
chased materially exceeds the acreage value 
of the land taken. ’ ’ 
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The Director of Valuation, in his printed Mem¬ 
orandum in the Texas Midland case, explicitly 
admits that the cost of acquiring its lands by ft 
railroad materially exceeds the market value by 
the acre of the lands taken, and gives his reason's 
therefor. He says (p. 48): 

“It is generally understood that the cost 6f 
acquiring its lands by a railroad materially 
exceeds the market value by the acre of the 
lands taken. This is partly due to the peculiar 
shape of the piece required and partly to 
other causes. This excess cost to the carrier 
of obtaining its right of way is a thing of im¬ 
portance in determining the value of its prop¬ 
erty. The general opinion seems to be that 
this was the fact for which Congress intended 
to inquire. What would it cost the carrier to 
procure its right of way and other operative 
lands in excess of the market value of such 
lands by the acre V r j 

In a hearing before the Commission at Wash¬ 
ington March 24-28, 1917, upon the protest of sev¬ 
eral railway companies, including the relator, the 
Director of Valuation in the course of the exam¬ 
ination of a witness introduced to prove that the 
cost of the acquisition of right of way exceeds 
the market value of the naked land similarly situ¬ 
ated in the same vicinity, freely admitted that this 
was the case, as appears from the following Col¬ 
loquy (pp. 111-112 of printed record of proceed¬ 
ings) : | 

“Director Prouty:—Now, may I ask once 
more, Mr. Chairman, what bearing that has 
on any issue which we are trying here ? 

Mr. Bledsoe:—Mr. Director, its purpose is 
to show that the actual cost of the land, when 
acquired for railway purposes, is in excess of 
what may be termed the market value of a 
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similar strip of land in the same community. 

Director Prouty:—You mean by that that it 
costs more to acquire a railroad right of way 
than the acreage value of the land embraced 
in the right of way? 

Mr. Bledsoe:—Yes, that is part of what I 
mean, Mr. Proutv. 

7 V _ 

Director Prouty:— Now that, Mr. Chair¬ 
man, has never been denied by the Division of 
Valuation and is not now denied, and it hardly 
seems worth ivhile to introduce testimony to 
establish a fact about which there is no con¬ 
troversy. 

Mr. Brantley:—Mr. Director, you found a 
great deal less than the cost of acquiring the 
land. 

Director Prouty:—I have already stated, 
Mr. Chairman, that it is our understanding 
of the Minnesota Rate Case that the value of 
the adjacent land is to be taken as the value 
of the right of way. Now, if that is not the 
holding of that case, then we make no ques¬ 
tion but what, as a matter of fact, the value 
must be found. In other words, we make no 
question but what as a matter of fact it costs 
the railroad company more to acquire its 
right of way through a piece of land than the 
acreage value of the land taken, measured by 
the value of adjacent land/’ 

The exact amount of such excess cost is not 
material for present considerations. The Com¬ 
mission, however, in the Texas Midland opinion 
(p. 170), gives the cost of acquiring right of way 
at from one hundred fifty to three hundred per 
cent of the market value of similar adjoining 
lands. 
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VIII. | 

There are no practical difficulties in 
the way of ascertaining* the present 
cost of condemnation and damaged 
or of purchase of relator’s lands. 

! 

The Director of the Bureau of Valuation is 
the officer charged by the Commission with thp 
compilation of the various schedules required by 
the Valuation Act, including the land schedule. 
He is undoubtedly more familiar with the prob¬ 
lem than anyone else, having devoted several 
years to its consideration. It is most significant 
that he has not the slightest doubt that the cost pf 
reproduction of lands can be determined with 
reasonable accuracy, even where the average mar¬ 
ket value of the lands has not been agreed upop. 

I 

In fact, in his judgment there are two methods, 
by either of which it may be done. One is to treat 
each tract or parcel of land as a separate prob¬ 
lem and ascertain the cost of its acquisition p.s 
would be done in a condemnation proceeding. The 
other is to determine a percentage or multiplier 
to be applied to the market value of adjoining 
lands in order to determine the cost of acquisition 
of the right of way. 

If the Commission decides that the cost pf 
reproduction of lands is to be ascertained apd 
reported, he as Director of the Bureau of Valu¬ 
ation is ready to proceed to do so. This is liis 
statement to the Commission when the relator’s 
case, together with four others, were heard be¬ 
fore the Commission at Washington March 2A28, 
1917. At pages 230, 231 of the printed record of 
this hearing the views of the Director are plainly 
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expressed, and are in complete confirmation of the 
foregoing statement, as follows: 

“Director Proutv:—I understand, Mr. 
Chairman, that Mr. Butler is trying to prove 
that knowing the acreage value of the lands 
taken by a railroad company, it is possible to 
apply a percentage to that acreage value 
which will reasonably express the costs of ac¬ 
quiring that land by the railroad company. 

I understand that is his proposition. 

* * # 

Director Proutv:—Now, if the Commission 
please, I concede that. I concede that it is 
possible, from the experience of carriers in 
the past, to determine, not accurately, but 
within certain limits, a multiple or percentage, 
or whatever you may call it, which you can 
apply to the base value of these lands in as¬ 
certaining the cost of those lands to the rail¬ 
road company, and we do not need to intro¬ 
duce any more testimony to prove that. I 
have never denied it. 

They also undertook to state that- 

Commissioner Clark:—Well, Mr. Proutv, 
do you want to ascertain the cost to the rail¬ 
road company or in ascertaining, the reason¬ 
able proper value of it? 

Director Prouty:—I mean in ascertaining 
what it would cost the railroad company to 
acquire it. 

Commissioner Clark:—In advance of ac¬ 
quisition? 

Director Prouty:— Yes; you may say in ad¬ 
vance of acquisition, or after acquisition, or 
at any other time. Of course, the estimated 
cost of acquisition would not be the exact cost 
that the railroad company might pay, because 
the amount which a railroad company might 
pay depends greatly on the personal equation. 
It makes a difference to a land owner as to 
what kind of real estate men you have; it 
makes a difference to the land owner as to 
how you go at it, whether you undertake to 
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condemn it and get everybody mad, oif 
whether you buy it. A great many thing? 
enter into that question; but I mean to say; 
on the average, you can determine a percen¬ 
tage which expresses the difference between 
the value of this land by the acre, estimated 
as we are estimating it now, and what it 
would cost the railroad company to acquir? 
that land. Now, whether the cost of acquir¬ 
ing the land by the railroad company is thfe 
value of it or not is something I do not knoW 
anything about, but that is what it costs to 
get it, that is what it had to pay for it. I 
concede that that sort of a multiplier or per¬ 
centage ratio can be determined. It has beep 
determined time after time; it has been ap¬ 
plied time after time. While it is not very - 
accurate, it undoubtedly can be done, within 
certain limits. 

Now, that is the first thing that Mr. Butler 
proposed to do; and I do not deny that it can 
be done. I do not admit that his figures aPe 
accurate. 

Mr. Butler:—Oh, no, no. 

Director Prouty:—If it is going to be don& T 
we want a chance on our part to take these 
figures and analyze them. We want to go tlo 
work on it in our own way. If you say the 
thing should be done, we shall undertake tJo 
do it. 

Now, Mr. Butler says, in the second plac^, 
they are going to do another thing, that they 
are going to take each parcel of land which 
has been acquired, and they are going to as¬ 
sume that it has to be re-acquired, and they 
are going to put a man on to testify whdt 
the railroad company would have to pay fqr 
each piece of land; I mean for the damages 
to that land. 

Now, Mr. Farrell says that the Supreme 
Court has decided that that cannot be don?. 
I have never seen any two people who agreed 
about the Minnesota Rate case, and I am npt 
speaking as a lawyer in this case, at all, bpt 
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as a matter of fact, personally, I have got to 
concede that that can be done, too, because if 
the railroad company were condemning that 
piece of land, and you had gotten into court 
before a jury, you would have to produce a 
witness awl ask him exactly that question. 

Now, a question that can be asked of a wit¬ 
ness and that the witness would be allowed 
to answer, and would be compelled to answer,, 
certainly is a thing which is susceptible of 
proof. 

So I am not going to stand here and sav 
that that cannot be done. It would be a most 
unreasonable thing to undertake to do it. It 
would cost more than the valuation of the 
lands of the railroads of this country, but, 
then, I am not going to say that it cannot be 
done. I concede thal it can be done, and if 
seems to me that upon those concessions, we 
might well stop the introduction of this kind 
of testimony and proceed with the real ques¬ 
tion, which is whether, upon this statute, it 
shall be done. 

That, I think, is the question which you 
gentlemen have to decide, and which you 
ought to decide before we proceed further 
with the taking of this testimony.” 

The Director of Valuation savs in his Memoran- 

•/ 

dum (p. 53) : 

“I have never contended myself that it was 
impossible to report this fact. This is the 
issue in every condemnation case. Upon that 
issue witnesses are called and a conclusion is 
finally reached. It can hardly be said that the- 
commission could not investigate and report 
its conclusion. 

Nor has the Supreme Court decided that 
this fact can not be shown, but rather that the 
fact when it is shown has no probative value. 
My thought has been that the commission was 
not justified in throwing away millions of 
money to establish a fact which the Supreme 
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Court of the United States has held since the 
passage of the act to be of no account when 
ascertained.” 

At page 52 the Director calls attention to the 
great expense of ascertaining the cost of repro¬ 
ducing land, and gives it as his opinion that it 
would cost from $2,000,000 to $4,000,000 to do this 
work in addition to the other land work being 
done by the Bureau of Valuation. He says: 

‘ ‘ I have made myself and have caused to lie 
made by others some estimate of the expense 
of determining these values in that way, and 
the general opinion is that a conservative esti¬ 
mate would be from $2,000,000 to $4,000,000 
in addition to the land work which we are now 
doing. My own belief is that it would be con¬ 
siderably more than this sum if we were to 
include the subsequent expenses of litigation 
after the tentative report of the commission 
had been published.” 

j 

Inasmuch as $40,000,000 and more is said to 
have already been expended in this enterprise and 
perhaps as much more may have to be spent be¬ 
fore it is completed the fact that compliance with 
the plain mandate of the Statue may involve a 
further expenditure of from $2,000,000 to $4,000,- 
000, may be necessary to render the Act enforce¬ 
able is hardly an answer to our contention. 

The Director’s recommendation, however, is 
that if the Commission is of the opinion that the 
cost of reproducing the land should he compiled, 
then it can best be done by means of a multiplied, 
with respect to which he says (p. 53): 

i 

“If the commission is of the opinion that 
the act does require it to report this fact, arid 
that this requirement of the act should he 
complied with before calling to the attention 
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of Congress the decision of the Supreme 
Court, this can probably be done by another 
method, which will produce a more accurate 
result and will not involve much effort or ex¬ 
pense. 

It is generally understood that a railroad 
must pay for its right of way something more 
than the acreage value of the land which it 
takes. It has been the general impression 
that the value of the right of way of a railroad 
was determined by the cost of acquiring that 
right of way at the time in question under the 
then land values. Therefore in order to de¬ 
termine the value of its right of way it has 

been necessarv to first determine this excess 

& 

which the railroad must pay over and above 
the acreage value. 

For this purpose studies have been made by 
State commissions and others. The actual 
expenditure by a railroad for its right of way 
in a particular case is known. The acreage 
value of the land acquired can be determined 
with substantial accuracy in just the way that 
our people are determining that fact today. 
The difference between the amount actuallv 
paid by the railroad and this acreage value 
represents the excess cost. 

The result of these studies has usuallv been 

stated in the form of a percentage or multiple; 

that is, the excess cost would be as much 

as the acreage cost, or it might be one-half 

as much or twice as much. In anv event it 

* 

was stated in terms of a percentage of the 
land cost and was ordinarilv known as a mul- 
tiple. 

The result thus obtained was not exact. As 
applied to individual parcels it would indicate 
almost nothing. As an average applying to 
an entire railroad or to the railroads in an 
entire section it was fairlv accurate. There 
would be one multiple for the city and another 
for the country. The multiple might vary be¬ 
tween different sections of the country; it 
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might perhaps vary between different rail¬ 
roads according to the conditions under which 
the railroad was constructed. Taken on th^e 
whole it would be fairlv reliable. ” 

1 

The Commission itself apparently feels that the 
cost of reproduction of land could be ascertained 
and reported if its importance justified the ex¬ 
pense, for it says in the Texas Midland decision, 
p. 169: 

I 

“If the Commission is to report this fact 
and if its report is to be of any value when 
made, it must ascertain the fact by a detailed 
analysis of the damages in case of each parcel. 
The present force of the Commission is not 
qualified without further instruction, to do 
that work in a satisfactory way. Estimates 
have been made of the additional cost, but 
they are not reliable. It can only be said thht 
the expense of our land work would be very 
largely increased. 

It should be noted among other things that 
these values are to be reported as of the 
present time. The location and extent of the 
parcels must be considered, therefore, not as 
they existed when the railroad was built, but 
as they exist today. In case of older roads 
there have been very important changes in 
the size and frequently in the use of these 
parcels, so that the first requisite would be a 
resurvey of the road and an accurate de¬ 
termination of the parcels to be condemned. 
This of itself would involve a large outlay 
on the part of either the railroad or t^ie 
government.” 

Again, the Commission at page 170 apparently 
concedes that a percentage or multiplier could 
be reached which would represent the relation 
between the market value of land and its cost of 
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acquisition by purchase or condemnation, for it 
savs: 

“It cannot be denied that frequently the 
cost to a railroad of acquiring its right of way 
with respect to parcels which must be pur¬ 
chased materially exceeds the acreage value 
of the land taken. Previously to the decision 
of the Supreme Court in the Minnesota Rate 
Cases it seems to have been understood by 
many commissions and valuators that the 
proper method of determining the present 
value of the operative lands of a carrier was 
to inquire what it would cost to acquire those 
lands upon the basis of present prices. For 
the purpose of determining the excess of such 
cost over acreage value many studies were 
made of pieces of construction where the 
known cost could be compared with the acre¬ 
age, value, and from these investigations were 
deduced percentages which varied for rural 
right of way from 150 to 300 per cent, being 
less in case of citv lands. 

It would be possible for the Commission 
to investigate along these same lines and to 
report something in the nature of an aver¬ 
age percentage, but such a figure would be 
of little or no significance as applied to in¬ 
dividual railroads, and would be tantamount 
only to a general statement that there is 

such additional element of cost which usuallv 

• 

falls within certain limits. The Commission 
has not felt that this would satisfy the re¬ 
quirement of the statute, and has believed, 
as already stated, that it was practically im¬ 
possible to report the fact called for.” 

Apparently the Commission had in mind the 
ascertaining of an average percentage for the 
entire country, applicable alike to all railroads. 
It is true such a percentage might be of little 


value as applied to each individual railroad, butj 
this view entirely overlooks our contention that 
the percentage should be computed for each inf 
dividual line, based upon statistics which are 
readily available. Each individual line should be 
treated as a separate problem, or perhaps sub} 
divided into divisions, as different conditions are 

7 j 

presented. Rural lands should be treated sepal 
rately from urban lands, the cost of acquiring 
lands through the pine forests or cut-over land$ 
of Louisiana is entirely different from the acj- 
quisition of right of way through agricultural 
lands in Missouri and Kansas, and this in turn 
is entirely different from the acquisition of lands 
through the uncultivated portion of the Ozark 
Mountains. A study of each line should be made, 
with a view to ascertaining a fair percentage of 
multiplier applicable to it. This is what was coni 
templated in the stipulation made between the 
relator and the Bureau of Valuation quoted in 
the petition ( R. 32) which provided for the ascer¬ 
tainment of cost of reproducing lands by either ojf 
the two methods, with which the relator is ready 
to comply. 
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That certain of relator’s lands were 
acquired by donation presents no dif¬ 
ficulty in the way of ascertaining’ 
their present cost of condemnation 
and damages or of purchase. 

The Commission finds another difficulty in 

* 

the way of ascertaining and reporting reproduc¬ 
tion of cost of land 

“because there can be no certainty as to what 
land would have to be acquired at a cost to 
the carriers upon reproduction or present 
acquisition.” 

It points out the fact that certain lands 
of the Texas Midland were acquired by do¬ 
nation, and suggests it would be impossible 
to say what proportion of these lands would 
be acquired by donation, and what by purchase or 
condemnation, upon a theoretical reacquisition or 
reproduction. 

It might be suggested in passing, that the same 
difficulty would inhere in the ascertainment of 
the cost of reproduction new of other portions 
of a railroad than land. It frequently happens 
that grading is a subject of donation, where, for 
illustration, third parties grade the line for a 
spur or side track or grade a station site. Ties 
also are sometimes donated. Frequently money 
is donated to a railway company, which goes into 
the construction of machine shops, depot build¬ 
ings and other structures. The Commission has 
properly ignored matters of this nature and has 
computed its entire cost of reproduction schedule 
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upon the theory that all materials are to he ac-1 
quired by purchase and all labor paid for in cashj 
No reason is perceived why the same rul^ 
should not apply to lands. The statute express-! 
ly so requires. It requires “the present cost 
of condemnation and damages or of purchase,’| 
not of lands originally purchased or condemned 
by the Railway Company, but “of all lands, 
rights of way and terminals owned or used fot 
the purposes of a common carrier.” But twd 
questions are presented; first, what lands, rights 
of way and terminals did the relator own or use 
for the purpose of common carrier, and secondly^ 
what is the present cost of condemnation and 
damages or of purchase of those lands? The prof 
vision is not ambiguous. There is no room for 
speculation or conjecture as to what lands ar^ 
involved, because the requirement of the statute 
operates upon all lands,- whether originally acr 
quired by purchase or condemnation, or gift of 
by operation of the statute of limitations or iii 
any other conceivable manner. By paragraph 
entitled “fifth” the amount and value of all doj- 
nated lands is to be reported separately. 

There is another reason, and a very good one, 
why the reproduction cost of lands should include 
all lands of every kind, character and descrip- 
tion and however acquired, whether by donation 
or otherwise. The purpose of the reproduction 
schedule is to furnish a piece of evidence to bb 
used by the Commission in its determination of 
final value of all the property of the carrier. 1^; 
is now thoroughly established that the carrier i$ 
entitled to include in its final valuation the value 
of donated lands, or donated property of any 
kind to which it holds the title. If the reproduc- 

I 

i 

i 
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tion schedule of lands omitted the reproduction 
cost of donated lands, or lands which the Com¬ 
mission should determine would be donated in the 
event of a reacquisition of right of way lands, 
it would be faulty and defective, since it would 
omit elements which are proper and even neces¬ 
sary to consider in reaching a judgment of final 
value. This is an additional reason why the re¬ 
production schedule of lands should take no ac¬ 
count of lands which have been donated, or which 
it might be supposed would be donated in the re¬ 
acquisition of the right of way lands of the car¬ 
rier. 


Neither the effect of the land repro¬ 
duction schedule when once ascer¬ 
tained nor the use to be made of it, 
can be considered by the court in this 
proceeding'. 

At the oral argument in the Court below, the 
suggestion was made by counsel for the Commis¬ 
sion that the compilation of a land reproduction 
schedule was useless and unnecessary and hence 
that mandamus would not lie to require it, even 
though the statute in express terms requires that 
this very thing shall be done. It was even argued 
that such a schedule could have no probative force 
in the determination of the final value of the 
relator’s properties. There are several answers 
to this contention. 

Aside from the fact that the Commission does 
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not make this point in its answer, Congress in 
the Valuation Act has directed that the repro¬ 
duction cost of land be ascertained by the Com¬ 
mission and reported to it. The reproduction 
schedule, therefore, is not only for the purposes 
of the Commission in the ascertainment of final 
value, but is also for the use of the Courts ih 
reviewing the decisions of the Commission and 
for the information, and doubtless for the upe 
of Congress in its future legislation. 

We may not know what specific use Congress 
may make of this information, but we do knolw 
that Congress is constantly legislating upon the 
subject of interstate commerce and interstate car¬ 
riers, and it may be fairly assumed that Congress 
desires the information for purposes of such reg¬ 
ulation. In any event, it must be assumed thpt 
Congress acted intelligently and for the accom¬ 
plishment of some legitimate object. For soxhe 
good and sufficient reason, it desired to have re¬ 
ported to it the excess cost of the acquisition pf 
railroad lands over the average market value of 
adjoining lands. 

If it be conceded for the purpose of the argu¬ 
ment (although we emphatically deny it) that 
upon a question of alleged confiscation the value 
of railway lands is to be limited to the average 
acreage market value of adjoining lands, yet it is 
entirely within the power of Congress in fixing 
reasonable rates, either directly by its own act or 
indirectly through an administrative body, to pro¬ 
vide that such rates shall take into consideration 
this excess cost of acquisition. Congress may 
have desired the information for the purpose of 
regulation of security issues, for the purpose of 
taxation, or for the purpose of further regulatifig 
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the accounting system to be observed by common 
carriers. It is sufficient that Congress desired the 
information and directed the Commission to com¬ 
pile it and report it to the law-making power. It 
does not lie with the Commission to say that Con¬ 
gress was mistaken in requiring the compilation 
of this data, or that the data when compiled will 
not serve some useful purpose. Congress was the 
principal, and the Commission it agents, and the 
plain duty of the agent is to execute the princi¬ 
pal’s commands. 

The relator’s own rights are seriously invaded 
bv the refusal of the Commission to ascertain 
and report the reproduction cost of land. The 
Valuation Act requires certain specific informa¬ 
tion to be compiled by the Commission, which in¬ 
cludes among others the land reproduction sched¬ 
ule. These schedules are pieces of evidence from 
which the Commission is to find and determine 
final value. The relator is entitled to have all of 
these designated pieces of evidence before the 
Commission when it argues for its final value. 
It is entitled to the benefit and advantage of 
every fact and every inference from all the evi¬ 
dence which the statute requires the Commission 
to consider, as bearing upon the ultimate issue of 
final value. 

If the relator is compelled to argue the vital 
issue of final value before the Commission with 
only four, or three, or two pieces of evidence be¬ 
fore it when the statute requires five, it is de¬ 
prived of an important and substantial right. It 
is entitled to argue that the entire cost of repro¬ 
duction of its right-of-way shall be considered 
by the Commission and included in its final val¬ 
uation. It is entitled to argue in the alternative, 
if only a portion of this sum is valued as land. 
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that the remainder must be included in its final 
valuation under the name of Other Values and 
Elements of Value. 

If the Commission may decline to find the repro¬ 
duction cost of land upon the ground that if as¬ 
certained it will afford little or no evidence of 
final value, it may likewise refuse to ascertain and 
report the original cost to date, or the cost of 
reproduction new, or depreciation, and compel the 
relator to argue the vital issue of the final value 
of its property without any of the evidence before 
it, which the Valuation Act requires to be coni- 
piled. 

It is held in the Minnesota Rate Cases and 
elsewhere that original cost is not synonymous 
with value, but that on the contrary value may 
exceed the original cost, or it may be a less suni; 
but does that fact excuse the Commission from 
its plain statutory duty to ascertain and repobt 
the original cost schedule? The plain answer 
is that the statute requires the designated pieces 
of evidence to be assembled. They constitute tile 
evidence in the case, and the relator is entitled 
to urge upon the Commission every fact, every 
circumstance and every inference contained in all 
the evidence which supports its contention or its 
conception of the final value of its properties. It 
is a plain and palpable injustice to the relator to 
require it to submit its case to the Commission 
upon a fragment only of the evidence. 


i 

i 

i 
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Tlie Real Uiflieult3r. 


It will have been noted ere this that running all 
through the discussion on the subject by the Com¬ 
mission is a thread of question on its part as to 
the propriety of including in valuation present 

condemnation cost of land. Therein lies the onlv 

•/ 

real difficulty. The Commission cannot reconcile 
* 

its views, in which it thinks it finds support from 
the Supreme Court in the Minnesota Rate Cases, 
with the mandate of Congress. We emphatically 
deny that the Commission has any right to ques¬ 
tion the propriety of a mandatory Act of Con¬ 
gress directed to it even though it be convinced of 
the unwisdom or impropriety thereof. But we are 
not content to rest with challenging the Commis¬ 
sion’s authority to question the wisdom or pro¬ 
priety of the Act and will instead meet it upon 
that issue. 

One of the fundamental purposes of the Act to 
Regulate Commerce is to clothe the Commission 
with the authority and duty to see that the public 
is not charged unreasonably high rates. Its 
authority in respect to reducing rates is limited 
only by the constitutional guarantees against con¬ 
fiscation of property of the carriers. In its anxiety 
to protect the public it has naturally come to re¬ 
gard as unreasonable any rate above the minimum 
below which the Courts would find confiscation. 
There is no rule of law to the effect that the maxi¬ 
mum rates which a carrier may charge are such 
minimum rates below which confiscation would 
occur. It may well be and there are innumerable 
instances that a rate will be not so low but that a 
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reduction would result in confiscation and yet riot 
so high as to be unreasonable. Courts, commis¬ 
sions, and legislatures have recognized this by in¬ 
numerable decisions and acts. Mere cost of prop¬ 
erty was discarded as a measure of value long 
before Smyth vs. Ames, supra, laid down the 
familiar rules authorizing consideration of cost| of 
reproduction anew as an element of value, ajnd 
even the Minnesota Rate Cases hold that a carrier 
is entitled to a proper appreciation in the value} of 
its property, as do all the cases intervening be¬ 
tween those two. 

As before stated, it was in the full light of all 
the theories of valuation which the cases disclose 
that Congress acted. It saw fit as a matter of 
legislative policy to establish a valuation method 
to be used in rate making upon a basis wribch 
would afford carriers returns not so close to the 
point of confiscation as might jeopardize bond in¬ 
terest payments. The theory of the Co mmi ssion 
seems to be that Congress was misled by the cases 
preceding the Minnesota Rate Cases into believing 
that it was compulsory upon it to establish a no 
less favorable basis than it did lest the Cofirts 
would hold its action invalid; that Congress in¬ 
tended to accord no more than the minimum [the 
Courts would pass. That could Congress have 
known the decision of the Supreme Court in the 
Minnesota Rate Cases before it enacted this legis¬ 
lation, it would have excluded present condemna¬ 
tion cost as an element of value. There is nothing 
in the Act to indicate that such was the policy of 
Congress and, as before stated, the view seems to 
spring from the anxiety of the Commission to pro¬ 
tect the public. 

Of course the motives of Congress are a realm 
more specualtive than that explored by the Minne- 



sota Appraisers, but we cannot refrain from in¬ 
dulging the view that the Commission may have 
misjudged the motives of Congress; that it is at 
least possible if not plausible that Congress may 
have purposed to be liberal rather than to espouse 
the policy of holding common carriers to a maxi¬ 
mum return upon their investment not a penny 
exceeding the minimum below which the Courts 
would find confiscation which is fast bankrupting 
the railroad industrv of the countrv. If there be 
anv straws to show how the wind blows it would 
at least seem significant that with the five years 
intervening since the decision of the Minnesota 
Rate Cases, Congress might have readily with¬ 
drawn any undue consideration accorded by the 
Act beyond the policy intended by it; but it should 
be said again the motives of Congress have no 
bearing where its mandate is as here plain. 


If tide land reproduction schedule is 
impossible of ascertainment, is not 
the valuation act invalid and in¬ 
capable of execution? 

The Valuation Act requires the ascertainment 
and report of five schedules, to wit, (a) original 
cost, (b) cost of reproduction new, (e) cost of re¬ 
production less depreciation, (d) other values and 
elements of value, and (e) land data. 

The Commission is required to give due con¬ 
sideration to these five pieces of evidence, and to 
make its finding of final value thereon, and when 
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such final value has thus been determined, it is 
made prima facie evidence of value in certain judir 
cial proceedings. The Commission has reached 
the conclusion that certain of the land data, to witj, 
the present cost of condemnation and damages ojr 
of purchase, is incapable of ascertainment. Th0 
important question now arises: May the Coni- 
mission proceed, in the absence of a material part 
of the required data, to find final value which is to 
have the effect of prima facie evidence in thje 
specified proceedings? If the Commission maN’ 
find final value without having first ascertained 
the reproduction cost of land, may it also omit an^ r 
one or more of the other schedules without affeejt- 
ing its power to proceed, and without taking from 
the result its prima facie character? It wouljd 
seem on principle that this question should be an¬ 
swered in the negative. j 

The only power possessed by the Commissiojn 
to make a finding of final value which shall lj>e 
given the effect of prima facie evidence is derived 
from the Valuation Act. Without the statute ttye 
Commission has no power to give a prima facie 
effect to its findings. But the same statute ex¬ 
pressly provides that such a finding of final value 
shall be the result of the Commission’s consider¬ 
ation of the specified pieces of evidence. If the 
Commission declines to compile any part of tips 
evidence, or to consider it when compiled, so thpt 
its finding of final value is not the result of i a 
consideration of the evidence required by the 
statute, how can it be said that the result will 
possess the character of prima facie evidence? 

Would anyone contend that the Commission 
could ignore all the evidence prescribed by the 
statute and nevertheless make a final value which 

I 

would have the statutory prima facie character. 




If it may Ignore any substantial part of the evi¬ 
dence, may it not ignore all of it l 

Certain it is that the Congress considered that 
the cost of reproduction of land was material and 
important for the Commission to consider, for it 
required that schedule to be ascertained before it 
should proceed to find final value. Without that 
schedule, the Commission Lacks one of the mate¬ 
rial factors of the problem, the absence of which 
disables the Commission from making a finding 
of final value which shall possess the statutory 
evidential effect 
April 5, 1919. 

Respectfully submitted, 

Samuel Ujsttermyer, 
Samuel W. Moore, 
Counsel for Relator,. 


Fnaira: M. :Swacker, 
Attomeiy for Relator , 
Wilkins Building, 
Washington, D. C- 


190471 








Sr X ^ 

/: ¥•/, 


COURT OF APPEALS 

OF THE DISTRICT OF COLUMBIA. 


UNITED STATES OF AMERICA, at the 
relation of THE KANSAS CITY SOUTH- / 

ERN RAILWAY COMPANY, f No. 3255 

Appellant, ' Xo 

a * ainst j Special 

INTERSTATE COMMERCE COMMISSION l Calendar. 

OF THE UNITED STATES, | 

Appellee. J 


ANALYSIS OF MINNESOTA 
RATE CASES. 


Samuel W. Moore, 

Attorney for Appellant , 

Kansas City, Mo. 





I 


COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 


No. 3255 


ANALYSIS OF MINNESOTA RATE CASES. 

i 

The ruling of the Supreme Court in the Minnesota! 
Rate Cases and related cases does not relieve the Com¬ 
mission of its plain duty under the Valuation Act to 
ascertain and report the cost of condemnation or of 
purchase of the lands of the Carrier. 

Our present purpose is to analyze the Minne¬ 
sota Rate Cases and related cases, for the purpose 
of demonstrating the unsoundness of the conten¬ 
tions made by the Commission, and by it brought 
forward as its excuse or justification for its failure 
to ascertain and report the cost of condemnation oir 
of purchase of the Carrier’s lands. They are twb 
in number, and may be summarized as follows: 
First, that the ascertainment of the cost of condem¬ 
nation or of purchase of the Carrier’s lands in¬ 
volves the making of inadmissible assumptions and 
the employment of impossible hypotheses, and hence 
the Commission is unable to comply with the com¬ 
mand of the statute, and secondly, that this cost 


United States of America, at the rela¬ 
tion of The Kansas City Southern 
Railway Company, Appellant, 

against 

Interstate Commerce Commission of 
the United States, Appellee. 




data, if assembled, would serve no useful purpose, 
because the ultimate question to be determined by 
the Commission is the value of the Carrier’s lands 
and rights of way, and such value cannot be greater 
than the market value of adjoining lands. The Com¬ 
mission contends that the rule of the Minnesota 
Rate Cases requires or permits it to take this posi¬ 
tion. 

We earnestly insist that these contentions of 
the Commission are essentially and fundamentally 
unsound, and that its position in this case is wholly 
unjustified, and it will be the purpose of this dis¬ 
cussion to demonstrate that this is so. 

Preliminary to any consideration of the issues 
considered and determined in the Minnesota Rate 
Cases and their application to the instant case, it is 
highly important that certain considerations be con¬ 
stantly borne in mind. 


I. 

The Valuation Act contemplates and requires esti¬ 
mates to be made and assumptions to be indulged. 

The Valuation Act, by its express terms and in 
language which does not admit of any ambiguity, 
requires the Commission to ascertain the cost of re¬ 
acquisition of the Carrier’s lands, or, as it is there 
expressed, “the present cost of condemnation and 
damages or of purchase,” as appears from the fol¬ 
lowing excerpt: 

Such investigation and report shall state 
in detail and separately from improvements 
the original cost of all lands, rights of way, and 
terminals owned or used for the purposes of a 
common carrier, and ascertained as of the time 
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of dedication to public use, and the present value 
of the same, and separately the original and 
present cost of condemnation and damages or \ 
of purchase in excess of such original cost or J 
present value. | 

_ I 

When the Commission has thus investigated i 
and reported the present cost of re-acquisition of | 
the Carrier’s lands, the Carrier, if dissatisfied there-J 
with, may file its protest, and the Commission is! 
thereupon required by the Valuation Act in lan¬ 
guage which is both mandatory and peremptory, to! 
hear testimony offered by the Carrier in support) 
of its protest. The language of the Act in this! 
respect is as follows: j 

If notice of protest is filed the Commission 
shall fix a time for hearing the same, and shall 
proceed as promptly as may be to hear and 
consider any matter relevant and material 
thereto which may be presented in support of 
any such protest so filed as aforesaid. 

It is apparent, therefore, that it is not disi- 
cretionary with the Commission to find, or refuse 
to find, the cost of re-acquisition of land or to heaif, 
or refuse to hear testimony in support of the Car¬ 
rier’s protest. Its duty to make the finding and to 
hear the testimony is absolute and unqualified. 

I 

In the nature of things, this cost of condemna¬ 
tion or of purchase of lands, must be estimated. It 
is a theoretical or hypothetical process that is to l}e 
applied. No actual condemnation proceedings or 
actual sales are contemplated. Congress intended 
this to be an estimate. It is impossible to conceive 

that it could have intended anything else. 

% 

The command of the Valuation Act therefore, 
is that the Commission shall make an estimate of 
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the cost of condemnation or of purchase, with as 
much accuracy as the nature of the subject matter 
will permit. This necessarily requires the making 
of certain assumptions of fact which are contrary 
to existing facts. It must be assumed, among other 
things, that the Carrier parts with its title to its 
lands, and that it proceeds by condemnation or pur¬ 
chase to re-acquire them. Constructive trials of con¬ 
demnation cases must be had in which the Com¬ 
mission, performing the function of a jury, must 
determine the market value of the various tracts 
of land taken and the damage to the residue when 
less than an entire tract is condemned. Constructive 
purchases must likewise be made and here also the 
function of the Commission is to determine the 
market value of the various tracts of land taken and 
the damage to the residue where only a part is pur¬ 
chased. Constructive trials and constructive pur¬ 
chases depend upon assumptions and result in esti¬ 
mates. The intent and spirit of the Act is that the 
Commission shall indulge in all assumptions that 
may be reasonably necessary in order to make the 
estimates which the Act requires to be made. 

The plain purpose of Congress in requiring the 
Commission to assemble the present cost of con¬ 
demnation or of purchase of the lands and rights 
of way of each carrier, was to provide a piece of 
evidence material and relevant to the issue of final 
value of the carriers’ property. The purpose thus 
to be subserved furnishes a guide for the interpre¬ 
tation of this provision of the Act. In its judgment 
such an estimate was competent, material, and rele¬ 
vant evidence to be considered by the Commission 
in its determination of final value. The weight of 
this evidence was for the Commission itself to de¬ 
cide. 
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The action of the Commission, in refusing to 
make an estimate of the cost of condemnation or of 
purchase of the Carrier’s lands and rights of way,! 
is in defiance, not only of the express provision of 
the Act itself, but is in conflict with the entire spirit 
and intent of the Act, as well as with the judgment! 
of Congress which passed it. The considerations' 
which have been influential in inducing the Com-i 
mission to assume this attitude should be of trans-j 
cendent and compelling importance. 

To obey, or not to obey the express command 
of the Valuation Act to compile cost schedules, and 
to determine therefrom the ultimate fact of value, 
was the question before the Commission, but thajfc 
was not, by any means, the question before the courjt 
in the Minnesota Rate Cases. The court did not 
have before it for consideration, an estimate of thle 
cost of condemnation or of purchase of the lands 
and rights of way of the Carrier, made by an ad¬ 
ministrative body under an Act of Congress. It 
could not, therefore, have expressed any opinion 
concerning the right and duty of the Commissioin 
to proceed in the manner indicated, nor concerning 
the probative force of the data compiled as the AOt 
required. j 

The court did have before it a schedule of cost 
of re-acquisition of lands and rights of way whicph 
is now conceded by all to have been excessive in 
amount and to have been compiled upon untenable 
theories. This schedule the court justly condemned, 
but in doing so it did not hold nor did it intimajte 
that the present cost of condemnation or of pur¬ 
chase of the lands or right of way of the carrier 
could not be ascertained, or that when ascertained 
it could not be used as a piece of evidence in the de¬ 
termination of the final value of the carrier’s prop¬ 
erty. i .. 


i 
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II. 

Matters which were not before the Supreme Court 
for decision and which, therefore, were not decided. 

What was not decided in the Minnesota Bate 
Cases surpasses in importance, for the purpose of 
this discussion, the issues which were in fact con¬ 
sidered and passed upon. It is highly significant 
that the two issues with which we are concerned 
here, first, the possibility of determining present 
cost of condemnation or of purchase, secondly, its 
probative effect when ascertained, were not before 
the Supreme Court, were not considered by it, and 
were not decided. 

By the unanimous judgment of courts and text 
writers alike, the cost of condemnation or of pur¬ 
chase of railroad right of way involves two ques¬ 
tions: (a) the market value of the land taken, and 
(b) damage to the residue of a tract where less than 
an entire tract is taken. We have no hesitation in 
saying that there was no evidence before the court 
in the Minnesota Kate Cases of either the market 
value of the land or the damage to the residue. 

“What is termed the normal value,” that is, 
the market value, said the court, “does not satis¬ 
factorily appear.” There was no evidence in the 
record “of the normal value of the land in sales 
between private parties.” The fundamental basis, 
therefore, of every intelligent and rational estimate 
of cost of condemnation or of purchase, was wholly 
lacking. 

Not only was there entire absence of any evi¬ 
dence of the market value of the land, but there was 
a total failure to introduce any testimony showing 
the cost of condemnation of the lands in question. 
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That this is so, appears from the following signifi-l 
cant statement of the court: 

I 

There is no evidence before us from which 
the amount which would properly be allowable; 
in such condemnation proceedings can be ascer¬ 
tained. 

There being neither market value nor condemn 
nation value before the court, these absolutelv fun! 
damental and essential elements to the problem be¬ 
fore us were not, and could not have been considered 
by the court, nor could their probative or evidential 
value have been considered, determined, or passetl 
upon by the court. The court did not say that thfe 
present cost of condemnation or of purchase was 
or was not a proper measure of the value of the Car¬ 
rier’s lands and rights of way, because that issue 
was not before it, nor was there any evidence tjo 
support such an issue if it had been in the case. 

j 

I 

I 

I 

HI. 

The real issue in the Minnesota Rate Cases was be¬ 
tween railway value and market value as the basis of 
computation, and the court decided in favor of market 
value. 

As will more fully appear under a subsequent 
heading, the carriers in the Minnesota Rate Cases 
contended that in determining the value of thqir 
lands and rights of way, an artificially constructed 
“railway value” should be recognized as the basis 
of computation. This railway value was confessed¬ 
ly in excess of market value and bore no direct re¬ 
lation to it. The holding of the Supreme Court is 
that the so-called railway value is a fiction which 
the law does not recognize; that market value al- 
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ways lias been, and must continue to be the true and 
only basis of computation which the law provides, 
and with which the carriers must be content. Run¬ 
ning through the entire opinion on the subject of 
land, is the oft repeated conclusion, with varying 
forms of expression, that market value must con¬ 
trol, and that railway value cannot be recognized 
as a factor in the value of the lands and rights of 

wav of the carriers. 

* 

The Minnesota Rate Cases might properly be 
stvled “Market Value vs. Railway Value,” in which 
a decree is rendered by the Supreme Court in favor 
of the complainant. 

It is deemed important to point out these facts 
before coming to a consideration of the cases them¬ 
selves, for the reason that we confidently assert 
that the entire opinion is a harmonious and con¬ 
sistent exposition of the reasons -why market value, 
as contrasted with railway value, should prevail. 
The specific rules for determining the cost of con¬ 
demnation based upon market value, by adding to 
the value of the land taken the damage to the re¬ 
mainder where only a part was taken, were not con¬ 
sidered or passed upon, nor was there any reason 
why the court should do so, since the legal rules 
and principles applicable thereto are too well estab¬ 
lished to require any elaboration, or even comment 
by the court. 


I 


IV. j 

Statement of issues involved in the Minnesota Rate 
Cases. 

The Railroad and Warehouse Commission ojf 
the State of Minnesota issued two orders and the 
Legislature of that state enacted two laws prescrib¬ 
ing maximum charges for the transportation by 
railroads of freight and passengers. Stockholders 
of three several railroad corporations operating 
within the state of Minnesota brought suits in the 
United States Circuit Court to restrain the enforce¬ 
ment of these orders and laws and to prevent the 
adoption or maintenance of the rates established by 
them by the railroad companies. The complainants 
assailed the acts and orders upon the grounds (a) 
that they amounted to an unconstitutional interfer¬ 
ence with interstate commerce, (b) that they were 
confiscatory, and (c) that the penalties imposed for 
their violation were so severe as to result in a de¬ 
nial of the equal protection of the laws and a depri¬ 
vation of property without due process of law. The 
Circuit Court referred the suits to a special master, 
who took the evidence and made an elaborate report 
sustaining the complainants’ contention that fhe 
rates involved were confiscatory. His findings wbre 
confirmed by the court and decrees were entered 
accordingly, adjudging the acts and orders (except 
in the case of one railroad) to be void, and perma¬ 
nently enjoining the enforcement of the prescribed 
rates, freight and passenger, and their adoption or 
maintenance by the railroad companies. 

From the several decrees, the Attorney Gen¬ 
eral of the State of Minnesota and the member^ of 
the Railroad and Warehouse Commission, prbse- 
cuted appeals in the Supreme Court of the United 
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States. The decision of that Court in these cases 
was handed down June 9th, 1913, one opinion being 
delivered in all the cases, which are generally known 
and cited, not by the names of the parties, but by 
the general appellation—The Minnesota Rate Cases. 

In order to sustain the contention that the or¬ 
ders and decrees were confiscatory, the complain¬ 
ants gave evidence tending to show the value of the 
railroad properties as a whole and also the value 
of those portions situate within the state of Minne¬ 
sota. The master and Circuit Court, in determin¬ 
ing the value of the railroad properties, adopted as 
a basis the cost of reproduction new. In the case 
of the Northern Pacific, one of the three roads in¬ 
volved., the master found the value of the portion 
of that system which was in the state of Minnesota, 
upon the basis of cost of reproduction new, to be 
$90,204,545. Of this sum the amount for cost of 
reproduction new of lands for right of way, yards 
and terminals was set down as $21,024,562.90, ex¬ 
clusive of certain percentages, and the details of 

this amount are as follows: 

Terminal properties, St. Paul appraisement of 


Read, Watson & Taylor, as modified by 

railroad company.$ 7,645,100.24 

Add 5 per cent for the cost of acquisition and 

consequential damages. 382,255.01 

Property acquired after appraisement. 328,725.79 

Minneapolis, appraisement of Elwood, Barney 
& Ridgeway, as modified by railroad com¬ 
pany . 4,027,616.17 

Add 5 per cent for acquisition and consequential 

damages. 201,380.80 

Property acquired after appraisement. 227,737.26 

Duluth, appraisement of Stryker, Mendenhall 

& Little. 3,602,443.43 

Add 25 per cent for railway value, cost of ac¬ 
quisition and consequential damages. 900,810.85 

Total value of terminals. 17,315,869.45 

Lands outside of terminals. 3,708,693.45 

Grand Total. 21,024,562.90 
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In the Supreme Court the appellants insistent 
that no more than $9,498,099.27 should have beep 
allowed. It was contended by them that the valua¬ 
tion made by the master and the Circuit Court wa!s 
made upon a wrong theory; that it was specu¬ 
lative estimate of cost of reproduction; that it was 
wholly in excess of the market value of adjacent or 
similarly situated property; that it did not repre¬ 
sent the present value in any true sense, but consti¬ 
tuted a speculative conjecture as to the amount 
which the railroad company would have to pay to 
acquire its right of way, yards and terminals on pn 
assumption itself inadmissible, namely, that white 
the railroad did not exist, all other conditions, with 
respect to the agricultural and industrial develop¬ 
ment of the state, and the location, population, and 
activities of towns, villages, and cities, were as they 
were at the time of the valuation. 

The respondents, of course, contended that the 
valuation was based upon correct principles ahd 
that the value assigned to the land was correct. 


Complainants' method of arriving at land values. 

The issues in the several cases, with respect to 
the valuation of the land owned by the railroad 
companies, being thus joined, the court in its opin¬ 
ion first proceeded to consider the basis for the 
finding in the case of the Northern Pacific, with re¬ 
spect to the “lands outside terminals,” that is, the 
right of way, and station grounds, etc., outsidej of 
the three cities of St. Paul, Minneapolis and Duluth. 
It appeared that the witness for the complainants 
in the Northern Pacific case was Mr. Thomas Coop- 
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er, the Land Commissioner of that road, and that 
his evidence was adopted by the master and Circuit 
Court in principle, although allowing but 75 per 
cent, of the amount claimed by him, stating that 
the amount so allowed was determined upon as the 
“fair reproduction value of the property.” 

This finding by the master establishes conclus¬ 
ively that the general principle observed by him in 
determining the land value outside of the three ter¬ 
minals was that of cost of reproduction new. The 
precise manner in which this principle was applied 
is shown by the evidence of Mr. Cooper and it is 
essential to note clearly at this point and to observe 
with great particularity just what he did testify 
to and what he did not testify to, so far as the same 
is disclosed or discussed by the opinion of the court. 

What he did do is stated by the court as fol¬ 
lows : 

He set down under the heading of “market 
value” not the market value in the proper sense of 
that term, but what in his judgment it would cost 
the railroad company to acquire the land at the time 
of valuation. This included an excess which he esti¬ 
mated the company would have to pay over the 
market value of contiguous and similar property if 
it were called upon to undertake such a reproduc¬ 
tion of its right of way. It did not, however, em¬ 
brace an allowance for payments which might have 
to be made for improvements that possibly might 
be found upon the property or for the consequen¬ 
tial or severance damages which might possibly 
have to be met, or for the expense of acquisition. 
These supposed additional outlays he undertook to 
estimate. For this purpose he multiplied the sum 
which in his judgment it would cost the railroad 
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company to acquire the naked land, by some figure 
which in the case of agricultural lands was generally 
three, and the product thus arrived at was the 
amount set down as the value for railway purposes. 
The total amount thus reached by Mr. Cooper in 
the case of lands outside of the three terminals was 
$4,944,924.60. As stated above, the master thought 
that the multiplier used was too large and allowed 
75 per cent, of the amount thus claimed, or $3,708,- 
693.45, as the “fair reproduction value of the prop¬ 
erty. ” This sum was about $1,700,000 in excess of 
Mr. Cooper’s estimate of what the railroad com¬ 
pany would have to pay for the bare land. 

The method of arriving at the value of the tpr- 
minal lands in the cities of St. Paul, Minneapolis 
and Duluth should be separately described. With 
respect to the lands in St. Paul and Minneapolis, he 
gave as his estimate what he thought it would cost 
the company to purchase these lands exclusive of 
improvements that might be made upon them, sever¬ 
ance and consequential damages and expenses inci¬ 
dent to acquisition. These amounts were for the 
property in St. Paul, $7,645,100.24; in Minneapolis, 
$4,027,616.17. These amounts are precisely those 
adopted by the master in his findings and to that 
he adds 5 per cent, to cover cost of acquisition and 
consequential .damages, as appears by the detail 
statement of allowances for land values above set 
forth. 

With respect to the Duluth property, where the 
appraisement appears to have rested upon the 
ordinary values of real estate, the master set forth 
as the appraised value $3,602,443.43, to which he 
added 25 per cent, or $900,610.85, “for railway 

\ 

I 

I 

i 

I 

i 

l 
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value, cost of acquisition and consequential dam¬ 
ages. ’ ’ 

It thus appears that in every case, except the 
terminal in Duluth, the basic or primary figure used 
was the sum which the complainants’ witness or 
witnesses determined, after such inquiries and in¬ 
vestigations as they thought proper, to be the 
amount which the railroad company would be com¬ 
pelled to pay for the naked land at the present time, 
without anv allowance for pavments which might 
have to be made for improvements on the property 
or for the consequential or severance damages or 
for the expenses of acquisition. It is important 
to observe that this basic sum is always treated as 
being higher per unit than the value of contiguous 
property. It embraced an additional amount above 
the value of contiguous or similarly situated prop¬ 
erty. The witness in terms testified that he was 
unable to state what on an average he had added 
to the true or normal market value per unit of con¬ 
tiguous or similarly situated property, to allow for 
the additional amount which the railroad company 
would have to pay upon the hypothesis that it is 
now compelled to purchase the land. The report of 
the case fails to disclose what would be the value 
of the railroad lands in any case, except in Duluth, 
upon the same basis per unit as contiguous or sim¬ 
ilarly situated lands, and it is quite apparent from 
Mr. Cooper’s evidence that he gave no evidence of 
this character. In arriving at this basic amount of 
what is called ‘ ‘ railway value ” it is obvious that he 
did not rely upon actual sales of railroad land by 
the company as being the basis of value for the 
reason that there had been no such sales. It is also 
clear that the amount that was paid by the company 
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tor the lands was not a factor to which any weight 
was given. The aggregate amount paid for lands 
outside of the three terminals does not appear. The 
total original cost of the lands in the three cities 
named, appears to have been $4,527,228.76; the mas¬ 
ter allowed as their value $17,315,869.45. 

Mr. Cooper, the complainants’ witness, whose 
view was followed by the master and the court be¬ 
low, presented the theory that the cost of repro¬ 
duction was made up of several elements: 

(a) The normal or market value of the land 
for general purposes as determined by the market 
value of contiguous and similar lands, plus an ex¬ 
cess over such normal value which the railroad com¬ 
pany would have to pay for the naked land in case 
of repurchase. 

(b) In addition to reproduction cost of the 
naked land there are severance and consequential 
damages and improvements on the land to be paid 
for. These are estimated and the amount is ar¬ 
rived at by multiplying (a) generally by 3 and the 
product is taken as the total reproduction cost, thus 
making the supposed cost of the naked land one- 
third and the supposed consequential and severance 
damages two-thirds of that total when the multi¬ 
plier 3 is used. 

The following excerpts from Mr. Cooper’s evi¬ 
dence given on page 446 of the report demonstrate 
the literal exactness of this analysis. 

i 

Q. Therefore your judgment as to the 
value of the railroad property is always that it 
is higher than the value of contiguous prop¬ 
erty ? | 

A. Yes, yes, that is true. 

Q. So that in every case what you call the 


i 
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market value is the value of contiguous or sim¬ 
ilarly situated property with an additional 
amount which a railroad company is ordinarily 
compelled to pay? 

A. That is right. 

Q. You have put into the market value 
the excess which a railroad pays for land? 

A. That is correct. 

Q. And then having determined to your 
satisfaction at what figure or sum you would 
place the market value of this property to the 
railroad company, as you have described, you 
have added another sum for severance damage, 
cost of improvements unnecessary to the Com¬ 
pany, easements in abutting property and gen¬ 
eral expenses? 

A. That is correct. 

Q. And you have determined that in agri¬ 
cultural communities this second addition is 
shown by the use of the multiple 3? 

A. I think the multiple 3 is too low and I 
so testified in this case. 

Q. But that is what you used for the pur¬ 
pose of the right of way value of land through 
the agricultural communities? 

A. That is right in this state. 

Q. There is nothing in any of your ex¬ 
hibits which will show* nor are you now pre¬ 
pared to state, the difference in what might be 
termed the normal, true, ordinary market value 
of the lands to the ordinary individual and the 
sum which you have fixed as the market value 
to the Railroad Company if it were now com¬ 
pelled to purchase? 

A. That is correct. 
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A brief summary of what was actually decided in 
the Minnesota Rate Cases. 

The method of reproducing lands as indicated 
in the statement of the carriers was condemned. 
The Court held that the basis of all computations 
must be market value; that the usefulness or adapt¬ 
ability of real property for railway purposes or for 
any other purpose is merged and swallowed up in 
the market value when that is once ascertained; 
that courts cannot assume that juries will disregard 
the law and render unfair verdicts where railway 
companies are condemning property; that it is pot 
admissible to use an artificial “railway value,” in 
excess of market value, as a basis, and then te it 
add some increment or multiplier to cover severance 
damages and other items in order to ascertain what 
is cost of reproduction; that the law does not recog¬ 
nize a “railway value” which is different in amojunt 
from market value. The Court also held that the 
appraisements “were in substance appraisements 
of what was considered to be the peculiar value of 
the railroad right of way,” and it was held that this 
was “an impossible hypothesis” and that railroad 
right of way was not a property sui generis and so 
entitled to a railway value in excess of market value. 
The dominating thought of the opinion upon the 
subject of land values is that the theory of “railway 
value” in excess of market value is unsound, and 
that the basis of all computations must be the mar¬ 
ket value. 
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VII. 

The Supreme Court fully recognizes that the con¬ 
demnation cost of right of way, as ordinarily understood, 
is a proper element for consideration in determining the 
value of railway lands. 

It is unnecessary to do more than to refer to 

•j 

the universal rule that the measure of damages in 
a condemnation proceeding is the market value of 
the land actually taken, and the damage, if any, to 
the remainder of the tract where less than the whole 
is taken. If an entire tract of forty acres of land 
is condemned and the fair market value is $100.00 
per acre, the damages are $4,000. If a right of way 
100 feet wide is condemned diagonally across this 
same forty acre tract, the damages are measured 
by the area of the tract taken computed at $100.00 
per acre, plus the damage to the residue of the tract. 
This is the universal conception of a condemnation 
proceeding, and we may assume without further 
discussion that this is what the Court, in the course 
of its opinion, had in mind in speaking of condem¬ 
nation proceedings and the method of computing 
damages therein. 

A fatal objection, in the opinion of the Court, 
to the estimate of cost of reproduction of land based 
on “railway value,” relied upon by the carriers, 
was the fact that it was in excess of the condemna¬ 
tion cost. Their theory was that a railroad com¬ 
pany would be compelled to pay a greater amount 
than would be a verdict in condemnation proceedings 
based upon market values. This theory the Court 
condemned, for the reason that it may not be as¬ 
sumed that juries will not perform their duties and 
render just verdicts. 
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In speaking of the carriers’ estimate of cost of 
reproduction, and disapproving it for the reasons 
just stated, the Court said (p. 450): ! 

It is at once apparent that, so far as the 
estimate rests upon a supposed compulsojry 
feature of the acquisition, it cannot be sus¬ 
tained. It is said that the company would be 
compelled to pay more than what is the normal 
market value of property in transactions be¬ 
tween private parties; that it would lack the 
freedom they enjoy, and, in view of its needs, 
it would have to give a higher price. It is also 
said that this price would be in excess of the 
present market value of contiguous or similarly 
situated property. It might well be asked, \dio 
shall describe the conditions that would exist, 
or the exigencies of the hypothetical owners of 
the property, on the assumption that the rail¬ 
road were removed? But, aside from this, it is 
impossible to assume, in making a judicial find¬ 
ing of ivhat it would cost to acquire the prop¬ 
erty, that the company would be compelled to 
pay ?nore than its fair market value. It is 
equipped with the governmental power of emi¬ 
nent domain. In view of its public purpose, it 
has been granted this privilege in order to pre¬ 
vent advantage being taken of its necessities. 
It would be free to stand upon its legal rights, 
and it cannot be supposed that they would be 
disregarded. j 

I 

In other words, the carriers present their esti¬ 
mate of the cost of reproduction of lands whiqh is 
admittedly in excess of condemnation cost as that 
expression is ordinarily understood. The Court is 
asked to approve it upon the theory that that would 
be the actual cost of re-acquiring the right of way, 
because courts and juries would disregard the' law 
and their duty, and hence condemnation costs could 
not be limited to a basis of market value. The Court 
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could not do otherwise than to deny this contention, 
as it did in the language just quoted, which may be 
briefly paraphrased as follows: 

You are only entitled to condemnation 
costs, based on fair market value; you are 
equipped with the power of eminent domain 
and are in a position to acquire property on the 
basis of market value. We cannot assume that 
courts and juries will not perform their duties, 
and hence any estimate in excess of a condem¬ 
nation cost is disapproved. 

That this is the true meaning of the Court is 
indisputably established by the paragraph follow¬ 
ing that last above quoted, where the court says (p. 
451): 

It is urged that, in this view, the company 
would be bound to pay the “railway value” of 
the property. But, supposing the railroad to 
be obliterated and the lands to be held by oth¬ 
ers, the owner of each parcel would be entitled 
to receive on its condemnation, its fair market 
value for all its available uses and purposes. 

Again let us observe that the real issue which 
the Court was considering was the ease of railway 
value vs. market value. The carriers were insist¬ 
ing upon railway value. The Court decided in favor 
of market value. When the Court says that “the 
owner of each parcel would be entitled to receive 
on its condemnation its fair market value for all its 
available uses and purposes,” (the Court’s italics) 
it means that the condemnation proceeding would 
be based upon fair market value. If an entire tract 
was taken, the measure of compensation would be 
the fair market value of the tract. If a part only 
of a tract is taken, the measure of damages would 
be the fair market value of the part taken, plus the 
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damage to the residue. It cannot be for a moment 
supposed that the Court intended to say that in the 
event of the condemnation of a right of way 100 feet 
wide running diagonally through a farm of 160 
acres, the owner would be entitled to receive only 
the average market value of the strip of land ac¬ 
tually condemned, regardless of the element of dam¬ 
age to the residue of the tract. To do so is to im¬ 
pute to the Court an intention to overturn all the 
settled law on the subject of condemnation, as veil 
as to nullify the large number of constitutional pro¬ 
visions on the subject of eminent domain. The 
Court meant that market value, rather than rail- 
ivay value, should be taken as a basis of computa¬ 
tion. 

Perhaps the Court should have said that the 
“fair market value” would be the basis on which 
the cost of condemnation was to be ascertained, or 
that the owner would be entitled to the fair market 
value of each parcel actually taken, plus the dam¬ 
age to the residue where less than an entire tract 
was taken. Undoubtedly, this was the thought in 
the Court’s mind. Its reference to condemnation 
proceedings could mean nothing else. If the Court 
could have anticipated the misconstruction which 
the Commission has placed upon its opinion, the 
paragraph above quoted would perhaps have read 
as follows: 

But supposing the'railroad to be obliter¬ 
ated and the lands to be held by others^ the 
owner of each parcel would be entitled to re¬ 
ceive on its condemnation the fair market value 
thereof for all its available uses and purposes 
where the entire parcel was taken, and likewise 
the market value of the part taken and the dam¬ 
age to the residue where less than an entire 
parcel was taken. 
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Can anyone conceive that this was not in the 
mind of the Court? To suppose otherwise is to 
impute to the Court an intention, as above stated, 
to modify the universal rule in condemnation pro¬ 
ceedings and to emasculate the constitutional pro¬ 
visions touching the subject of eminent domain. 

It is easily understood why the Court employed 
the language above quoted without drawing a dis¬ 
tinction between the condemnation of an entire par¬ 
cel, and the condemnation of a part only. The con¬ 
test before the Court was, as above stated, between 
railway value and market value, the insistence of 
the carriers being that railway value should be 
taken as a basis and increased bv the use of mul- 
tipliers and other additions to make the cost of re¬ 
production. The holding of the Court was that 
railway value was an impossible hypothesis, but 
that, on the contrary, market value was the sole test 
and should be the basis. It was, therefore, unnec¬ 
essary to refer specifically to the two elements 
which in the aggregate constitute the damages in 
condemnation proceedings. The Court assumed 
that they were too well known to require comment. 

The use of the expression “fair market value” 
runs through the entire opinion. Its use in other 
places is in the same sense as in the foregoing 
quotation. For illustration, at page 455, the Court 
says that the company would have no ground of 
complaint if it were allowed a value for its lands 
“equal to the fair average market value of similar 
land in the vicinity.” There also, the expression 
“fair average market value” is intended to indi¬ 
cate the basis on which the condemnation cost is to 
be computed. As thus understood, the entire opin¬ 
ion is in complete harmony with the well recog- 
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nized rules of law, and does no violence to estab¬ 
lished principles. If construed otherwise, as tjae 
Commission contends it should be, it leads to tlhe 
grossest injustice and patent absurdities, a subject 
hereafter to be referred to under a separate head¬ 
ing- 

Next, in the opinion, follows a statement that 
if property has a peculiar value or special adapta¬ 
tion for railroad purposes, that would be an element 
to be considered (citing Mississippi River Bopm 
Co. v. Patterson, 98 U. S. 403; Shoemaker v. United 
States, 147 U. S. 282; U. S. v. Chandler-Dunbar 
Water Power Co., 229 U. S. 53), and this further 
statement: “but still the inquiry would be asi to 
the fair market value of the property; as to w|Wt 
the owner had lost, and not what the taker had 
gained.” j 

Of course the inquiry must be as to the fair 
market value of the property, as distinguished fi(om 
railway value, and that means that we look to'the 
fair market value as the basis for the determina¬ 
tion of the cost of condemnation. It is no authdritv 

I J 

for the proposition that a right of way may be 
carved out of a larger tract upon payment to the 
owner of the average market value of the area ydth- 
in the right of way, without regard to the damage 
to the residue. 

It is likewise true that the question is what 
the owner has lost, and not what the carrier} has 
gained; but what the owner has lost consists of his 
damage under his appropriate constitutional pro¬ 
vision, that is, the market value of the tract actual¬ 
ly taken, and also the damage to the residue of the 
tract, or in other words, the condemnation yalue. 

The Court then proceeds to state the familiar 
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rules in condemnation proceedings that the owner 
is not entitled to demand payment of the amount 
which the property might be deemed worth to the 
company; or of an enhanced value by virtue of 
purposes for which it is taken; or of an increase 
over its fair market value by reason of any added 
value supposed to result from combination with 
tracts acquired from others, so as to make it a 
part of a continuous railroad right of way held in 
one ownership, and adds the following statement, 
ivhich we conceive to be of the highest importance 
in this case (p. 452): 

There is no evidence before us from which 
the amount which would properly be allow¬ 
able in such condemnation proceedings can be 
ascertained. 

The supreme importance of the foregoing con¬ 
tention is at once apparent. The carriers had put 
forward their schedules of “railway value” and 
the reproduction costs built upon it, which the 
Court had condemned because in excess of con¬ 
demnation costs based on market value. It would 
be natural for the Court, upon reaching this con¬ 
clusion, to turn to the record to ascertain if it con¬ 
tained evidence of condemnation costs which the 
Court could use as a basis of land values, in order 
to reach a conclusion as to the total value of the 
property in the state, to which the test of confisca¬ 
tion could be applied. Evidently the Court did 
look into the record for this very purpose. But it 
discovered that there was no evidence from which 
the amount which would properly be allowed in 
condemnation proceedings could be ascertained. 
There was not even satisfactory evidence of the 
market value or normal value of adjoining land. 
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The estimate of land values offered by the car¬ 
riers having thus proven unreliable, and there be¬ 
ing no evidence of condemnation costs upon which 
land values could be properly computed, nothing 
was left to the Court but to reverse and remahd 
the case, which it accordingly did. 


VIII. I 

Estimates based on “Railway Value” received the 
condemnation of the Court. 

I 

As before stated, “railway value” is soihe- 
thing in excess of market value. There is apparent¬ 
ly no standard for its determination or measure¬ 
ment. It is an estimate made bv the witness i of 

J . ! 

what, in his judgment, it would cost the railway 
company to acquire its right of way, without any 
other rule for its determination. It bears no fiped 
relation to market value, but when ascertained!, is 
to be augmented by the use of multipliers to coker 
severance damages and other items. It rests upon 
the assumption that a railroad right of way pos¬ 
sesses a peculiar value; that it is sui generis, hnd 
beyond the control of established rules applicable 
to condemnation proceedings, as well as to sales! be¬ 
tween private parties. But the Court in the Minne¬ 
sota Rate Cases held that a railroad right of way 
is not immune from the application to it of establish¬ 
ed rules for the determination of its value; that in 
the eye of the law, a right of way is a parcel of real 
estate, and its value for purposes of sale or for 
purposes of condemnation, is to be tested as such; 
that it is no super-property requiring special pules 
and special considerations. Touching the insistence 


i 

i 
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of the carriers in this respect, the Court says (page 
453) : 

The evidence in these cases demonstrates 
that the appraisements of the St. Paul and 
Minneapolis properties which were accepted by 
the master were in substance appraisals of 
what was considered to be the peculiar value 
of the railroad right of way. Efforts to ex¬ 
press the results in the terms of a theory of 
cost of reproduction fail, as naturally they 
must, to alter or obscure the essential character 
of the work undertaken and performed. Pre¬ 
sented with an impossible hypothesis, and en¬ 
deavoring to conform to it, the appraisers— 
men of ability and experience—were manifest¬ 
ly seeking to give their best judgments as to 
what the railroad right of way was worth. 
And doubtless it was believed that it might cost 
even more to acquire the property, if one at¬ 
tempted to buy into the cities as they now ex¬ 
ist, and all the difficulties that might be imag¬ 
ined as incident to such a “reproduction” 
were considered. The railroad right of way 
was conceived to be a property sui generis, “a 
large body of land in a continuous ownership,” 
representing one of the “highest uses” of 
property, and possessing an exceptional value. 
The estimates before us, as approved by the 
master, with his increase of 25 per cent in the 
case of the Duluth property, must be taken to 
be estimates of the “railway value” of the 
land; and whether or not this is conceived of 
as paid to other owners upon a hypothetical re¬ 
acquisition of the property is not controlling 
when we come to the substantial question to be 
decided. 

The Court then proceeds to state “the sub¬ 
stantial question to be decided.” It is in substance, 
we respectfully submit, whether railway value or 
market value shall be the basis to be employed in 
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ascertaining the value of railroad right of way 
(p. 453): | 

That question is whether, in determinihg 
the fair present value of the property of the 
railroad company as a basis of its charges to 
the public, it is entitled to a valuation of its 
right of way not only in excess of the amount 
invested in it, but also in excess of the market 
value of contiguous and similarly situated 
property. For the purpose of making rates, 
is its land devoted to the public use to be treat¬ 
ed (irrespective of improvements) not only las 
increasing in value by reason of the activities 
and general prosperity of the community, hut 
as constantly outstripping in this increase, jail 
neighboring lands of like character, devoted to 
other uses? If rates laid by competent author¬ 
ity, state or national, are otherwise just and rea¬ 
sonable, are they to be held to be unconstitu¬ 
tional and void because they do not permit a 
return upon an increment so calculated? 

i 

I 

In other words, is the Court to accept railway 
value, as the basis of its computations, and apply 
multiples to reach a cost of reproduction, where 
such basic railway value is not only in excess of 
the original cost of the right of way, but alsb in 
excess of the market value of contiguous and sim¬ 
ilarly situated property? 

Railway value being in excess of market value, 
the court very pertinently asks if this excess, 
which, as above stated, is to be multiplied by three 
or some other numeral, is to be permitted thub to 
constantly outstrip all neighboring lands of like 
character devoted to other uses. j 

Before answering “the substantial question to 
be decided,” the Court pauses for a moment to dis¬ 
pose of the contentions of the carriers that because 
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tlie railway right of way is employed in the public- 
service, therefore it is entitled to special consider¬ 
ation and special treatment over and above similar 
property owned by others. It does so in the fol¬ 
lowing language (p. 454): 

And where the inquiry is as to the fair 
value of the property, in order to determine 
the reasonableness of the return allowed by 
the rate-making power, it is not admissible to 
attribute to the property owned by the car¬ 
riers a speculative increment of value, over the 
amount invested in it and beyond the value of 
similar property owned by others, solely by 
reason of the fact that it is used in the public 
service. That would be to disregard the essen¬ 
tial conditions of the public use, and to make 
the public use destructive of the public right. 

The Court is now ready to dispose of “the sub¬ 
stantial question to be decided,” which is whether 
the carriers’ synthetic product, called railway val¬ 
ue, is entitled to approval, and its answer is an em¬ 
phatic negative, in the following language (p. 455): 

The increase sought for “railway value” 
in these cases is an increment over all outlays 
of the carrier and over the values of similar 
land in the vicinity. It is an increment which 
cannot be referred to anv knowm criterion, but 
must rest on a mere expression of judgment 
which finds no proper test or standard in the 
transactions of the business world. It is an in¬ 
crement which, in the last analysis, must rest 
on an estimate of the value of the railroad use 
as compared with other business uses; it in¬ 
volves an appreciation of the returns from 
rates (when rates themselves are in dispute) 
and a sweeping generalization embracing sub- 
stantiallv all the activities of the community. 
Cor an allowance of this character there is no 
warrant. 
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Thus “railway value” goes into the discard, 
because it is in excess of market value which must 
be the criterion in all estimates of condemnation 
cost, and because there is no yard stick or standard 
by which it may be measured or tested, but on the 
contrary, it rests solely on the judgment of men. 
Having finally disposed of railway value as a basis 
for the determination of the reproduction cost of 
land, the Court clearly indicates that this baisis 
should be the market value of adjoining land of 
similar character. It is to be constantly borne, in 
mind that the Court here is giving its judgment up¬ 
on railway value as a basis for computing cost of 
reproduction, as against market value, as a bdsis 
for the same purpose, and that it uses the expres¬ 
sion “market” or “normal value” in this sehse. 
The Court says (p. 455): 

Assuming that the company is entitlecj to 
a reasonable share in the general prosperity of 
the communities which it serves, and thus to 
attribute to its property an increase in vajlue, 
still the increase so allowed, apart from any 
improvements it may make, cannot properly 
extend beyond the fair average of the norjmal 
market value of land in the vicinity having a 
similar character. Otherwise we enter the 
realm of mere conjecture. We therefore hold 
that it was error to base the estimates of value 
of the right of way, yards, and terminals upon 
the so-called “railway value” of the property. 
The company would certainly have no ground 
of complaint if it were allowed a value for 
these lands equal to the fair average market 
value of similar land in the vicinity, without 
additions by the use of multipliers, or other¬ 
wise, to cover hypothetical outlays. The al¬ 
lowances made below for conjectural cost of 
acquisition and consequential damages muit be 
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disapproved; and, in this view, we also think 
it was error to add to the amount taken as the 
present value of the lands the further sums, 
calculated on that value, which were embraced 
in the items of “engineering, superintendence, 
legal expense,” “contingencies,” and “interest 
during construction.” 

Bearing in mind the Court has now decided 
that railway value, which is in excess of market 
value, may not he used as the basis for computing 
reproduction cost, the court proceeds to say that 
the true basis is the “normal market value of land 
in the vicinity having a similar character.” Other¬ 
wise, we enter the realm of mere conjecture; that 
is, if we adopt some other standard or basis than 
market value, we are at sea without chart or com¬ 
pass. Therefore, railway value and the estimates 
based thereupon, are disapproved. It is pointed out 
that the company would have no ground of com¬ 
plaint if it were allowed a value for its lands on the 
basis of the fair average market value of similar 
lands in the vicinity without additions by the use 
of multipliers or otherwise to cover hypothetical 
outlays. 


IX. 

The Commission having found the so-called present 
value of relator’s lands, their present co3t of condemna¬ 
tion or of purchase can be easily ascertained without the 
necessity of making unwarranted or unlawful assump¬ 
tions. 

It is one of the admitted and conceded facts in 
this case that the Commission has found the so- 
called present value of relator’s lands in its tenta- 
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tive valuation, and this finding has been accepted 
by the relator. The method employed by the Com¬ 
mission is thus described by it in the Texas Mid¬ 
land case (page 53): j 

Present value is arrived at by ascertain¬ 
ing the number of acres of land owned or used 
by the carrier for its purposes as a common 
carrier, and multiplying this acreage by a mar¬ 
ket value determined from the present market 
value of similar and adjoining lands. 

There remains, therefore, no controversy con¬ 
cerning the average market value of the lands 
whose present cost of condemnation or of purchase 
is required by the Valuation Act to be ascertaified. 
Under these circumstances will anyone seriously 
contend that a compliance with the act is impossi¬ 
ble, or that it involves unwarrantable or unlawful 

j 

assumptions ? J 

I 

A condemnation case, as understood in evjery 
court in the country, involves but two issues of fact; 
first, the fair market value of the tract of land, 
where an entire tract is taken, and, secondly, the 
damage to the residue where only a portion of a 
tract is taken. Commissioners and juries in Con¬ 
demnation proceedings hear testimony on these is¬ 
sues and make their findings and verdicts in the 
usual course. It has never been supposed that this 
procedure involved any practical difficulty. The 
courts would look askance at counsel who should 
undertake to interrupt the ordinary condemnation 
proceedings with the objection that an impossible 
task was being imposed upon the jury, becausej the 
proceeding itself involved unwarrantable and un¬ 
lawful assumptions. Particularly would this be 
true, if in the supposed case the parties had agreed 


i 
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in open court upon the market value of the proper¬ 
ty under condemnation, so that one issue had been 
eliminated, and there only remained the further 
question to be submitted to the jury, to-wit, the 
damage to the residue of the tract of land (the 
market value of the entire tract being agreed upon) 
where only a part had been taken. 

It is indeed startling to be advised by the Com¬ 
mission that although it has found the average mar¬ 
ket value of the relator’s right of way, yet it is im¬ 
possible to take the second step to complete its duty 
under the Valuation Act, by finding the one remain¬ 
ing element, to-wit, the damage to the remainder of 
the tracts, where only a portion is taken. 

Concretely stated, the process which in the 
mind of the Commission presents insuperable 
difficulties, but which to us seems exceedingly clear, 
is this: the Commission is acting as a condemnation 
jury would act to ascertain the cost of condemna¬ 
tion or of purchase of relator’s right of way. It is 
agreed that the- average market value of the lands 
involved is say $100.00 per acre. The lands are 
assumed to have reverted to the adjoining owners 
as they would at common law upon abandonment. 
The new ownerships.are thus determined. A con¬ 
demnation proceeding seeks to reacquire them. 
Where entire tracts are taken their acreage is 
computed at $100.00 per acre. Where portions only 
of entire tracts are taken, the area of the tracts 
taken is computed at $100 per acre, and the damage 
to the residue is ascertained. There only remains 
a simple process of addition, and the task is com¬ 
plete. 

Will anyone venture to say that this process is 
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impossible, or that it involves unwarrantable or 
unlawful assumptions ? 

The position of the Commission, we respect¬ 
fully submit, can only be explained upon the (as¬ 
sumption that it has misconceived and misapplied 
the following language contained in the opinion! in 
the Minnesota Rate Cases (page 452): 

Moreover, it is manifest that an attempt 
to estimate what would be the actual cost of 
acquiring the right of way if the railroad were 
not there is to indulge in mere speculation. 
The railroad has long been established; to it 
have been linked the activities of agriculture, 
industry, and trade. Communities have ldmg 
been dependent upon its service, and ttfeir 
growth and development have been conditiohed 
upon the facilities it has provided. The ujses 
of property in the communities which it seryes 
are to a large degree determined by it. The 
values of property along its line largely de¬ 
pend upon its existence. It is an integral part 
of the communal life. The assumption of its 
non-existence, and at the same time that the 
values that rest upon it remain unchanged, is 
impossible and cannot be entertained. The 
conditions of ownership of the property and 
the amounts which would have to be paid in ac¬ 
quiring the right of way, supposing the ifail- 
road to be removed, are wholly beyond reach 
of any process of rational determination. The 
cost of reproduction method is of service in 
ascertaining the present value of the plant, 
when it is reasonably applied and when the 
cost of reproducing the property may be as¬ 
certained with a proper degree of certaihtv. 
But it does not justify the acceptance of re¬ 
sults which depend upon mere conjecture. 

The Court says in substance that the values of 
property adjacent to a line of railroad, depend up- 
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on its existence. The assumption of its non-ex¬ 
istence and at the same time that the values that 
rest upon its existence remain unchanged, is im¬ 
possible and cannot be entertained. Therefore, it 
is impossible to determine the value of either the 
right of way or of the adjoining land if it be as¬ 
sumed that the railroad is non-existent, for the rea¬ 
son that the moment it becomes non-existent the 
agricultural, industrial and commercial activities 
which create value diminish or disappear, and the 
value which they have created likewise diminishes 
and disappears. 

But what possible relevancy can this have to a 
case where the basic fact, to-wit, the market value 
of the land, has been agreed upon and is no longer 
a subject of controversy! 

The language of the Court is directed to the 
difficulty of ascertaining market value upon the 
assumption of the non-existence of the road, but in 
the instant case the Commission, in obedience to the 
commands of the Valuation Act, has already made 
its finding of market value, Avhich the relator has 
accepted. 

The Commission, in finding market value, has 
performed half of its task, and now declines to per¬ 
form its one remaining duty, for the alleged reason 
that what it has already done is impossible of ac¬ 
complishment and involves unwarrantable and un¬ 
lawful assumptions. 

The language of the Supreme Court above 
quoted, was addressed to the estimate of cost of re¬ 
production of land relied upon by the appellants, 
which was based upon the assumption that the road 
was non-existent. No reason is perceived why the 
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non-existence of a road should be assumed as a nedes- 

I 

sary condition. The purpose of the computation was 
not only to ascertain the value of the land, but its 
present value as a railroad in being and in operation. 
The basis of valuation should therefore be present 
values, which the operation of the road, the develop¬ 
ment of industrial, commercial, and agricultural ac¬ 
tivities have all helped create. The assumption of 
the non-existence of the road was entirely unneces¬ 
sary and misleading. 

A determination of the cost of reproducing the 
lands of a railroad should not proceed upon the as¬ 
sumption of the obliteration of the road and the 
substitution of a wilderness or a jungle in its place. 
The situation should be taken as it actually exists 
on valuation date, with the road in operation and 
in the light of all developments of every nature 
which condition or affect the value of the lands. 
No reason is perceived why the activities of a tail- 
road should cease or the trains be stopped while the 
process is carried on. It is only necessary to assfune 
that the right of way lands revert to adjoining 
owners, thus revesting them with the legal title, and 
that by a condemnation proceeding instituted by 
the railway company it requires its former titles. 
Thus we are spared the disappointment which comes 
from undertaking an impossible task involving the 
application of unwarranted and unlawful assuinp- 
tions. 

An illustration taken from everyday experience 
may be helpful to make this position clear. Let us 
assume that a railroad is constructed over a tract 
of ground in advance of securing a right of way deed 
or other title. Or, that the railroad is constructed 
and that the deed, which the company had previously 


i 



36 


received, was subject to a mortgage which had sub¬ 
sequently been foreclosed. In either event, the rail¬ 
way company must acquire the legal title to its right 
of way over the tract in question. This may be done 
by condemnation instituted by the railway company, 
or the damages may be measured in an action by the 
land owner for appropriation. The measure of the 
land owner’s rights in either event, is the condemna¬ 
tion value of the right of way. The railroad is con¬ 
structed, and in operation, but no one has ever sup¬ 
posed that that fact presents the slightest obstacle. 
No unwarrantable or unlawful assumptions are in¬ 
volved. 

Furthermore, it should always be borne in mind 
that the Valuation Act requires the Commission to 
make estimates, to make assumptions, and perhaps 
even to speculate. Some of the assumptions re¬ 
quired to be made are impossible in point of fact. 
It is clearly impossible to find the labor and ma¬ 
terial to reproduce all of the railroads of the United 
States within the required time, and yet this is one 
of the assumptions necessarily required. The Court 
in the Minnesota Kate Cases was not acting under 
the compulsion of an act of Congress requiring the 
necessary assumption to be made, in order to make 
an estimate of reproduction of lands. The repro¬ 
duction schedule which it had under consideration 
had not been made pursuant to the requirement of 
an act of Congress. We may not know what the 
opinion of the Court would have been if the ques¬ 
tion had arisen under the Valuation Act. 

It is unnecessary to indulge in speculations, for 
the very good and sufficient reason that, whatever 
difficulties or even impossibilities may have been 
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found in the Minnesota Rate Cases, none of those 
difficulties or impossibilities exist in the case uncjler 
consideration. * i 

I 

I 

I 

I 

X. i 

I 

i 

The Commission’s interpretation of the Minnesota 
Rate Cases is wholly indefensible, and if applied to re¬ 
lator will confiscate millions of dollars of its property. 

i 

A construction in harmony with reason and 
justice is always to be sought, whether the subject 
matter is a constitution, a statute, a contract, or a 
judicial opinion. The construction which we hpve 
given to the Minnesota Rate Cases in the preced¬ 
ing pages is consonant with reason, in harmony with 
established rules, and works out complete justice 
as between the carriers and the public. 

Let us now, by way of contrast, consider the con¬ 
struction which the Commission has placed uipon 
those cases and give it a practical application. When 
this is done, the unjust and absurd results that in- 
evitablv follow in its wake will be at once manifest. 
We take, therefore, the Commission’s holding that 
the value of relator’s lands is limited to and 

I 

measured by the average market value of adjoining 
lands of similar character, and proceed to give it 
concrete application. j 

I 

It appears from the amended petition that the 
relator, during the theoretical period of construc¬ 
tion of its line, that is, within three years prior to 
valuation date, actually acquired, by condemnation 
proceedings, rights of way for which it was required 
to pay, and did pay the sum of $180,000. That sum 
was their actual cost, as ascertained and determined 
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through court proceedings had under the right of 
eminent domain. 

It is respectfully submitted that by every con¬ 
sideration of justice and fair dealing, these lands, 
in the absence of some showing that the amount 
paid was excessive, should be valued by the Com¬ 
mission under the Valuation Act at a sum which 
should at least equal what the lands cost the relator 
under these circumstances. To value them at one 
third of that sum, as the Commission has done, 
shocks the conscience of any man, and smacks of 
confiscation. 

The Commission, applying, or, as we contend, 
misapplying the rule of the Minnesota Eate Cases, 
has actually valued them at $60,000. 

The cost of these lands is admitted to be $180.- 
000 and no reason is urged why they were not fairly 
worth that amount, but the Commission gravely 
asserts that they must be valued under the Valuation 
Act at $60,000; that the relator is only entitled to 
earn a return upon $60,000, and that all this is the 
result of its painstaking study of the Minnesota 
Eate Cases. 

But this is not all. We are not even permitted 
to argue before the Commission that these lands 
shoi Id be valued at $180,000 instead of $60,000. The - 
fact that the lands cost $180,000 crept into the record 
before the Commission announced its ruling that 
evidence of that nature would not be received. If of¬ 
fered now, it would be excluded, as the Commission 
has, in fact, excluded all evidence tending to prove 
the present cost of condemnation or of purchase 
of the relator’s right of way covering over 700 miles 
of its line. The door has thus been closed, and the 
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case pre-judged, and all, we are told, because of the 
rule of tbe Minnesota Rate Cases. ! 

Does anyone for a moment suppose that tbe 
Supreme Court of the United States intended to an¬ 
nounce any such rule for the valuation of railway 
properties? It is not to be lightly assumed that 
the highest court in our land deliberately incorpor¬ 
ated in our jurisprudence a principle of valuation 
so fantastic in its conception and so absurd in its 
application. No extremist in valuation matters has 
ever contended that a railway company is not en¬ 
titled to include in its investment, and earn a return 
upon the amount of money invested providently hud 
economically in the property employed in the public 
service. No interpretation of the Court’s opinion 
in the Minnesota Rate Cases should be for a moment 
tolerated, which results in the grossest injustice and 
in inexcusable confiscation of property. But as be¬ 
fore stated, no such weird interpretation is neces¬ 
sary. The opinion means, as we have heretofore 
undertaken to demonstrate, that market value is the 
dominant note of the proceeding, and condemnation 
cost or value is the wholesome result. Is not fhis 
interpretation greatly to be preferred? 

i 

The Commission has made its finding of the so- 
called present value of all of the relator’s lands, the 
aggregate amount of which is approximately $5,Q00,- 
000. This is not, nor does it purport to be the 
present cost of condemnation or of purchase. It is 
only the average market value of adjoining lands 
applied to the area of the relator’s right of wajy. 

No sane person will contend for a moment that 
these right of way lands could be reproduced for 
that sum, or anywhere near it, as of valuation elate. 
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The Commission itself states in the Texas Midland 
ease (p. 170), that the excess cost of acquisition 
of right of way over acreage value varies from 150 
to 300 per cent. We may conservatively assume, 
therefore, for the purpose of argument, that the 
present cost of condemnation or of purchase of re¬ 
lator’s lands would be 200 per cent of the acerage 
value, or $10,000,000. The exact amount is unim¬ 
portant for the present discussion. 

The question, therefore, is, shall the Commis¬ 
sion be permitted, under a misinterpretation of the 
Minnesota Rate Cases, to value the relator’s land 
at $5,000,000, when everyone knows that they could 
not be reproduced for less than $10,000,000? Or, 
stated in another way, shall the Commission deprive 
the relator of all opportunity to argue before it that 
it is entitled to a value of its lands in excess of the 
average market value of adjoining lands? Shall the 
Minnesota Rate Cases be permitted to perpetrate 
such a plain, obvious, palpable injustice? 

Suppose that the relator possessed nothing but 
its bare right of way extending from Kansas City 
to the Gulf, and was willing to sell it at its fair 
value. What would be the determining factor in 
the mind of the intending purchaser as to the price 
which he would be willing to pay ? Obviously, a sum 
which would approximate the cost of acquiring a 
parallel right of way of equal value and extent, 
which, using the same figures, would be $10,000,000. 
Could a purchaser, therefore, expect to acquire re¬ 
lator’s right of way for $5,000,000, upon the theory 
that that was what it would amount to computed 
on the basis of the average market value of adjoin¬ 
ing land? If the position of the Commission is 
right, $5,000,000 would be its value. 
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Suppose the relator had acquired its entirj? 
right of way from Kansas City to the Gulf, durinjg 
the three year theoretical reproduction period prior 
to valuation date, at a cost of $10,000,000. Would 
that not be regarded by sensible business men 4 s 
the fairest indication of its value, and would it not 
be a violation of every sense of right and justice l|o 
give it a valuation of $5,000,000, simply because 
that was the average value of adjoining land? The 
position of the Commission is that as soon as you 
have completed the acquisition of a right of way, by 
condemnation proceedings, if you please, where it 
cannot be assumed that courts and juries have beto 
unfair, at a . cost of $10,000,000, it immediately 
shrinks in value to $5,000,000 because you have paid 
more than the average market value of adjoining 
land. 

Suppose a parallel line to that of relator had 
been constructed, and its right of way acquired dur¬ 
ing the theoretical construction period, and that 
the quality, location, and value of its lands were ex¬ 
actly like the relator’s lands and had actually cost 
the sum of $10,000,000. Could anyone in justice con¬ 
tend that they should be valued at less than that 
sum? Would it not be the rankest kind of confisca¬ 
tion to do so? If those lands should be valued at 
$10,000,000, as it seems perfectly apparent would 
necessarily be the case, the Commission to the con¬ 
trary notwithstanding, should not the lands of re¬ 
lator, equal in point of location and value, be valued 
at the same sum? If the lands of relator are valued 
at one-half their theoretical cost of reproduction on 
the theory that that is the average market value 
of adjoining lands, would it not necessarily follow 
that the lands of the other company would be valued 
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at one-half of their actual cost, for the same reason ? 

It is respectfully submitted that the foregoing- 
considerations amply demonstrate that the Commis¬ 
sion has misconceived and misapplied the decision 
in the Minnesota Rate Cases in a manner which 
works grievous injustice to the relator. It is un¬ 
thinkable that the Supreme Court intended to an¬ 
nounce a rule which would lead to such shocking 
results. 

The Minnesota Rate Cases, as we interpret the 
decision, state a rule of reason which does full justice 
to all concerned. Their dominant note is market 
value. Present cost of condemnation or of pur¬ 
chase should be based on market value, applying 
the well understood rules of eminent domain. The 
lands above referred to which were condemned 
by the Carrier at an expense of $180,000, should 
be valued at that sum, and they would be so valued 
under a proper interpretation of those cases. The 
entire lands and rights of way of the relator should 
be valued at what it would cost to reacquire them, 
which for the reasons above stated, would not be 
less than $10,000,000 instead of $5,000,000 proposed 

by the Commission. 

* 


XI. 

The Denver Water Works Case does not support 
the Commission’s interpretation of the Minnesota Rate 
Cases. 

The Commission in its decision in the Texas 
Midland case (p. 60), refers to the Denver Water 
Works Case (246 U. S. 178) and quotes an excerpt 
from the report of the special master and draws 
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some conclusions from the ruling of the court, which,; 
it is respectfully submitted, are misleading. j 

For illustration, it is stated at the top of page 
61 that the Water Works Company excepted to th4 
report of the master, for the reason that in determine 
ing the value of complainant’s lands nothing had 
been allowed on account of consequential or severf- 
ance damage, and the exceptions were stricken by 
the lower court, and that this action was affirmed 
by the Court. The clear inference is sought to be 
created that the Court denied the right to include 
anything in land values except the market value of 
adjoining lands. j 

This is erroneous. What did happen, as ap¬ 
pears from the opinion of the Court, was that the 
master “with the practical consent of the parties” 
adopted the method of appraising lands and -water 
rights “at their present market value.” If the 
Water Company excepted to this action of the 
master, its exceptions were not considered either 
by the lower court or by the Supreme Court, for tlfe 
reason that the lower court declined to hear or con¬ 
sider the exceptions of either party, upon the ground 
that the reference was by consent, and the excep¬ 
tions of the Water Company in the Supreme Coujrt 
were not considered because they were conditioned 
upon the defendant’s assignments of error beifig 
sustained, when, as a matter of fact, they were by 
that court overruled. j 

It is thus apparent in the first place, that the 
method of valuing land adopted by the special 
master and quoted by the Commission at page 60 
was with the practical consent of the parties, and 
hence could not in the nature of things be subject 
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to review by the Supreme Court. It is furthermore 
obvious that if the Water Company excepted to the 
application of this rule, which it probably could not 
do, because of its practical consent thereto, that 
question was not before the Supreme Court because 
the assignments of error of the Water Company 
were as above stated, conditioned upon the assign¬ 
ments of error of the appellant being sustained. 

is it not apparent, therefore, that the statement 
of the Commission in its opinion in the Texas Mid¬ 
land case (p. 61), that the Supreme Court “treated 
as established, the propriety of estimating the 
utility’s property on the basis of present market 
value as to lands” is misleading and unwarranted? 

The court did say, page 191: 

What we have said, establishes the propriety 
of estimating complainant’s property on the 
basis of present market values as to land, and 
reproduction cost, less depreciation, as to 
structures. That this method was fairly ap¬ 
plied by the special master hardly is disputed 
by appellants, except as they contest the items 
allowed for “going concert! value” and for 
the water rights acquired by complainant and 
its predecessors by original appropriation. 

What the court had said was that the method 
adopted by the special master “was with the 
practical consent of the parties.” 

Furthermore, the Court’s language refers to 
“the basis of present market values as to land,” 
which means, as we have always contended, that 
the basis of all calculations is market value. 

It is also to be noted that the method adopted 
by the master, says the court, “hardly is disputed 
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by appellants,” the appellants being the city and 
others on that side of the controversy. Upon no 
theory of the case could they have any objection 
to the method adopted by the special master of valul 
ing the lands. The only party that could object 
would be the Water Works Company, which was the 
cross-appellant, whose assignments of error, as 
above stated, were not considered by the court. 

Kespectfully submitted, 

Samxjel W. Moore, 

Attorney for Appellant. 

Kansas City, Mo., April 28, 1919. 
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In the Court of Appeals of the District of 

Columbia. 

United States of Amercia, at the re- 
lation of Kansas City Southern Rail¬ 
way Company, relator, 

v. 

Interstate Commerce Commission of 
the United States, respondent. 

BBIEF FOB INTEBSTATE COMMEBCE COMMISSION. 

I 

j 

STATEMENT. | 

I 

Relator, a common carrier subject to the act to 
regulate commerce, requests the court to issue a 
writ of mandamus commanding respondent to re¬ 
ceive certain evidence which respondent has refused 
to receive in a proceeding now pending before it, 
entitled In the Matter oj the Valuation of the Prop¬ 
erty of the Kansas City Southern Railway Company 
et al. 

By section 19a of said act, commonly called the 
valuation act of March 1, 1913, respondent is required, 
among other things, to “investigate, ascertain, and 
report the value of all the property owned or usjed by 

a) ! 
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every common carrier subject to” the act to regulate 
commerce, and paragraph entitled “Second” of the' 
valuation act reads: 

Second. Such investigation and report shall 
state in detail and separately from improve¬ 
ments the'originalcost of all lands, rights of way, 
and terminals owned or used for the purposes 
of a common carrier, and ascertained as of the 
time of dedication to public use, and the 
present value of the same, and separately the 
original and present cost of condemnation and 
damages or of purchase in excess of such 
original cost or present value. 

To the extent'that respondent is required by said 
paragraph to ascertain and report separately the 
“present cost of condemnation and damages or of 
purchase in excess of original cost or present value” 
of the lands included in the rights of way, yards, 
and terminals of common carriers respondent has 
never undertaken to comply therewith, except that 
it has permitted relator and other carriers, including 
the Texas Midland Railroad, to introduce in pro¬ 
ceedings before it a large volume of evidence for the 
purpose of proving what had previously been dem¬ 
onstrated by the Supreme Court of the United 
States in its decision in The Minnesota Rate cases 
(230 U. S. 352), namely, that it is impossible to 
comply with this requirement of the valuation act, 
for the reason that no lawful or reasonable basis 
upon which to rest an estimate of such cost can be 
discovered. 
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After respondent had rendered its decision ip the 
Texas Midland case (1 I. C. C. Val. Rep., 1), in -Which 
evidence of the character mentioned had been sub- 

I 

mitted to respondent for consideration, relator asked 
for and was given permission to introduce in the 
Kansas City Southern case before an examiner of re¬ 
spondent at Kansas City evidence which relator 
claimed would tend to establish the present cost of 
condemnation and damages or of purchase bf the 
lands included in the rights of way, yards, arid ter¬ 
minals of the railroad used by relator as a cotnmon 
carrier in serving the general public. At the hear¬ 
ing before said examiner, relator introducedj such 
evidence to the extent that it was then prepaired to 
do so, all of which was received by the examiner. 
Thereafter, however, relator asked respondent to 
permit it to introduce, additional evidence Of the 

i 

same character and this request was denied by re- 

| 

spondent for the reasons stated by it in its decision 

I 

in said Texas Midland case, whereupon relator brought 
this action and asked for a writ of mandamus as 
above stated. 

In the lower court relator filed a demurrer to the 
answer of respondent, which was overruled. Relator 
then elected to stand upon its demurrer, whereupon 
the court discharged the rule to show cause and dis¬ 
missed the petition. From the judgment jof the 
lower court relator appeals to this court. j 

I 


i 

i 
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ARGUMENT. 

I. 

To estimate the present cost of condemnation and 
damages or of purchase of lands included in rela¬ 
tor’s railroad is impossible, because it necessarily 
involves unwarrantable and unlawful assump¬ 
tions. 

The valuation act was approved by the President 
and became effective on March 1, 1913. At that 
time there were pending in the Supreme Court of the 
United States, on appeal from the Circuit Court for 
the District of Minnesota, The Minnesota Rate cases 
above mentioned, wherein an attempt had been made 
to estimate the present cost of acquiring the lands 
included in the rights of way, yards, and terminals of 
certain common-carrier railroads. To this method of 
procedure, which the Supreme Court characterized as 
an attempt to apply the cost-of-reproduction method 
in determining the value of said lands (id. 450), and 
to the result thereof the appellants excepted, and in 
stating and sustaining the exception the Supreme 
Court, speaking through Mr. Justice Hughes, said: 

It is contended that the valuation was made 
upon a wrong theory; that it is a speculative 
estimate of “cost of reproduction”; that it is 
largely in excess of the market value of adja¬ 
cent or similarly situated property; that it does 
not represent the present value, in any true 
sense, but constitutes a conjecture as to the 
amount which the railway company w’ould 
have to pay to acquire its right of way, yards, 
and terminals, on an assumption, itself inad- 
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missible, that, while the railroad did not exist, 
all other conditions, with respect to the agri¬ 
cultural and industrial development of the 
State, and the location, population, and activi¬ 
ties of towns, villages, and cities, were as they 
now are. (Id. p. 444.) 

Hr* 

* * * It is at once apparent that, so 
far as the estimate rests upon a supposed 
compulsory feature of the acquisition, it can 
not be sustained. It is said that the com¬ 
pany would be compelled to pay more than 
what is the normal market value of property 
in transactions between private parties!; that 
it would lack the freedom they enjoy, and, 
in view of its needs, it would have to give a 
higher price. It is also said that this price 
would be in excess of the present market 
value of contiguous or similarly situated 
property. It might well be asked, who shall 
describe the conditions that would exist, 
or the exigencies of the hypothetical Owners 
of the property, on the assumption thjat the 
railroad were removed'? But, aside from 
this, it is impossible to assume, in making a 
judicial finding of what it would cost to 
acquire the property, that the company! would 
be compelled to pay more than its fair market 
value. It is equipped with the governmental 
power of eminent domain. In view of its 
public purpose, it has been granted this 
privilege in order to prevent advantage being 
taken of its necessities. It would be free to 
stand upon its legal rights and it can not be ' 
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supposed that they would be disregarded. 
(Id. 450-451.) 

sjc sfc :jc 

Moreover, it is manifest that an attempt 
to estimate what would be the actual cost of 
acquiring the right of way, if the railroad 
were not there, is to indulge in mere specu¬ 
lation. The railroad has long been established; 
to it have been linked the activities of agri¬ 
culture, industry, and trade. Communities 
have long been dependent upon its service, 
and their growth and development have been 
conditioned upon the facilities it has provided. 
The uses of property in the communities 
which it serves are to a large degree deter¬ 
mined by it. The values of property along 
its line largely depend upon its existence. It 
is an integral part of the communal life. The 
assumption of its nonexistence, and at the 
same time that the values that rest upon it 
remain unchanged, is impossible and can 
not be entertained. The conditions of owner¬ 
ship of the property and the amounts which 
would have to be paid in acquiring the right 
of way, supposing the railroad to be removed, 
are wholly beyond reach of any process of 
rational determination. The cost-of-repro- 
duction method is of service in ascer¬ 
taining the present value of the plant, when 
it is reasonably applied and when the cost 
of reproducing the property may be ascer¬ 
tained with a proper degree of certainty. 
But it does not justify the acceptance of 
results which depend upon mere conjecture. 
* * * (Id. 452.) 
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The evidence in these cases demonstrates 
that the appraisements of the St. Pauli and 
Minneapolis properties which were accepted 
by the master were in substance appraisals of 
what was considered to be the peculiar lvalue 
of the railroad right of way. Efforts to ex¬ 
press the results in the terms of a thecjry of 
cost of reproduction fail, as naturally! they 
must, to alter or obscure the essential [char¬ 
acter of the work undertaken and performed. 
Presented with an impossible hypothesis, and 
endeavoring to conform to it, the appraisers— 
men of ability and experience—were mani¬ 
festly seeking to give their best judgment as 
to what the railroad right of way was worth. 
And doubtless it was believed that it might 
cost even more to acquire the property, if one 
attempted to buy into the cities as they now 
exist and all the difficulties that might be 
imagined as incident to such a “ reproduc¬ 
tion” were considered. The railroad right of 
way was conceived to be a property sui gen¬ 
eris, “a large body of land in a continuous 
oumership,” representing one of the “highest 
uses” of property and possessing an excep¬ 
tional value. The estimates before us, as ap¬ 
proved by the master, with his increase of 
25 per cent in the case of the Duluth property r 
must be taken to be estimates of the “ railway 
value” of the land; and whether or njot this: 
is conceived of as paid to other owners upon 
a hypothetical reacquisition of the property is 
not controlling when we come to the substan¬ 
tial question to be decided. j 

110917—19-2 
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That question is whether, in determining 
the fair present value of the property of the 
railroad company as a basis of its charges to 
the public, it is entitled to a valuation of its 
right of way not only in excess of the amount 
invested in it, but also in excess of the market 
value of contiguous and similarly situated 
property. * * * (Id. 453.) 

•T" •T* 

Assuming that the company is entitled to 
a reasonable share in the general prosperity 
of the communities which it serves, and thus 
to attribute to its property an increase in 
value, still the increase so allowed, apart from 
anjr improvements it may make, can not 
properly extend beyond the fair average of 
the normal market value of land in the vi¬ 
cinity having a similar character. Otherwise 
we enter the realm of mere conjecture. We 
therefore hold that it was error to base the 
estimates of value of the right of way, yards, 
and terminals upon the so-called “railway 
value” of the property. The company would 
certainly have no ground of complaint if it 
were allowed a value for these lands equal to 
the fair average market value of similar lands 
in the vicinity, without additions by the use 
of multipliers, or otherwise, to cover hypo¬ 
thetical outlays. The allowances made below 
for a conjectural cost of acquisition and con¬ 
sequential damages must be disapproved; 
and, in this view, we also think it was error 
to add to the amount taken as the present 
value of the lands the further sums, calculated 
on that value, which were embraced in the 
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items of “engineering, superintendence] legal 
expenses,” “contingencies” and “interest dur¬ 
ing construction.” (Id. 455.) i 

It will be observed that the court enterjtained 
the opinion that an estimate of the present cost 
of acquisition of the lands included m the right 
of way, yards, and terminals of a carrier could 
be made only upon the theory that the railroad 
of the carrier would be removed before thb esti- 

I 

mate would be made, and it is apparent that no 

I 

other theory w T ould be tenable. The court points 
out that upon the assumption of the nonexistence 
of the railroad it is impossible for anyone to de¬ 
scribe either the conditions that would exist or 

i 

the exigencies of the hypothetical owners of the 
property, and says in emphatic language that 
an attempt to estimate what would be the actual 
cost of acquiring the right of way under such 
circumstances would be to indulge in mere specu¬ 
lation. In other words, the Supreme Court says 
that what relator is asking this court to ! require 
respondent to do can not, as a matter of law, be 
done. The court, however, does not stop here. 
It proceeds to demonstrate why such an estimate 
can not be made. It shows that the ubes and 

I 

values of lands in the vicinity of the railroad are 
largely the result of the construction and! opera¬ 
tion of the railroad; that it would be impossible 
to determine the extent to which such ufees and 
values have been so influenced, and that to assume 
that they would not be affected if the 'railroad 
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were removed, and base upon that theory an esti¬ 
mate of reacquiring the lands, or its equivalent, 
an estimate of the present cost of condemnation 
and damages, or of purchase, would be improper 
and unjustifiable and produce a result which could 
not be accepted as evidence by a court. The 
Supreme Court clearly states, in substance, that 
the estimate of present cost of condemnation and 
damages, or of purchase which relator is asking 
this court to compel respondent to make is an 
estimate which is wholly beyond reach of any 
process of rational determination. In this con¬ 
nection it points out that the appraisers of the 
lands involved in The Minnesota Rate cases, in 
an attempt to estimate the cost of acquiring the 
lards, were presented with an impossible hypothesis. 

As shown in the answer herein, the evidence intro¬ 
duced before respondent in connection with the 
valuation of the lands included in relator’s railroad 
establishes that at the time the railroad was con¬ 
structed a portion of said lands was donated to, and 
another portion purchased by, relator, and that rela¬ 
tor obtained title to still another portion through 
condemnation proceedings. It is evident that, upon 
the assumption of the removal of the railroad and 
its reproduction, it is impossible to ascertain the por¬ 
tion of said lands which would be so donated, or the 
portion thereof which would have to be purchased 
by relator, or the portion thereof relator would have 
to acquire title to through condemnation proceedings. 
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It is further apparent that the removal of the rail¬ 
road and its immediate reproduction would not 
damage in any manner or to any extent any of the 
lands adjoining or adjacent to the railroad qr the 
owners of such adjoining or adjacent lands. 

It is also clear that to determine, upon the assump¬ 
tion of the removal of the railroad, that the title to 
the lands included therein would revert to or be 
vested in the owners of said adjoining lands, would 
be unjustifiable and improper. In this connection 
respondent states, by way of illustration, that chapter 
8 of article 6532 of the Statute Laws of the State 

I 

of Texas, which is the law in force at the present 
time in that State, provides as follows: 

The right of way secured or to be secured 
to any railway company in this State, in the 
manner provided by law, shall not be sq con¬ 
strued as to include the fee simple estate in 
lands either public or private, nor shall the 
same be lost by the forfeiture or expiration of 
the charter, but shall remain subject to an ex¬ 
tension of the charter or the grant of ja new 
charter over the same way without a new 
condemnation. 

H. 

I 

The word estimate is erroneously applied to an opinion 
expressed which has no reasonable foundatioh upon 
which to rest. 

I 

It is said the contention that it is impossible to 
estimate the present costs of condemnation and 
damages or of purchase is unsound; that such esti¬ 
mates have been made in the past, and that what 
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has been done once may be done again. The Supreme 
Court, however, has demonstrated in The Minnesota 
Rate cases, supra, that the so-called estimates were 
not estimates in fact within a proper definition of 
that term, because they had no reasonable founda¬ 
tion upon which to rest. It expressed the view that 
before such an estimate could be made the railroad, 
in imagination at least, must be removed, and pointed 
out the unreasonableness of assuming that if such 
removal should take place no changes in the values 
now existing would result. In this connection it 
said: “It might well be asked, who shall describe 
the conditions that would exist, or the exigencies of 
the hypothetical owners of the property, on the 
assumption that the railroad were removed?” (Id. 
451.) 

III. 

The court will not, by issuing a writ of mandamus, 
require something to be done which it is impos¬ 
sible to do. 

It is further contended that the language in said 
paragraph entitled “Second” of the valuation act 
shows that Congress intended to require respondent 
to ascertain and report separately the present cost of 
condemnation and damages or of purchase, and 
that for this reason respondent must attempt to do 
so. In this connection, however, we do not deem 
it necessary to make a lengthy argument because 
a well-known maxim is that the law never requires 
the impossible. 


I 

I 
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In Silsby Manufacturing Company v. City of 
Allentown (26 Atl. 646) it was held that, “The 
requirement that proposals to furnish a city with 
materials needed shall be advertised for need not 
be complied with where the thing needed is part of 
a patented article which can be bought at only one 
place.” In support of this holding the court said: 
“The law does not insist on what is impossible or 
absolutely useless.” 

If the court reaches the conclusion that on ac¬ 
count of matters herein set forth it would be im- 

I 

possible to discover any lawful or reasonable basis 
upon which to rest an estimate of the present cost 
of condemnation and damages or of purchase of 
the lands included in relator’s railroad it will not 
issue a writ of mandamus in accordance with re¬ 
lator’s request. 

IV - ! 

The meaning of paragraph entitled “Second” of the 
valuation act is not entirely clear. 

Thus far we have been discussing matters ^erein 
upon the assumption that the meaning of para¬ 
graph entitled “Second” of the valuation act is 
clear, but we are obliged to admit that this might 
reasonably be regarded as a violent assumption. 

It has been said that the latter portion of this 
paragraph calls for the original and present costs of 
acquisition, exclusive of the value of the land taken 
at the time of its acquisition by the carrier; but, on 
the other hand, it has been argued that the acquisi- 
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tion costs called for include the value of the land 
taken. 

It is also contended that in its language in The 
Minnesota Rate cases above quoted the Supreme 
Court was speaking of the present cost of acquisi¬ 
tion, including the value of the land taken, and not 
of the present cost of acquisition exclusive of such 
value. 

According to our view, however, these differences 
as to interpretation are of no importance whatever. 
The matter of consequence in this connection is 
that the Supreme Court expressed the view that an 
estimate of the present cost of acquisition could be 
made only by indulging in mere speculation, and, 
with this as a premise, held that an estimate so 
made could not properly be used in determining the 
fair present value of the carrier’s lands. 

V. 

The decision of the Supreme Court in The Minnesota 

Rate cases is directly in point and should be given 

controlling influence. 

Notwithstanding the plain language used by the 
Supreme Court in its decision in The Minnesota 
Rate cases, it has been contended that the decision 
has no application in a case of this kind because it 
was rendered in a case where the fair average of the 
normal market value of lands similar to the lands 
included in the rights of way, yards, and terminals 
of the carriers had not been shown. 

In some instances this argument would perhaps 
have force, but in this instance there is no necessity 
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for resorting to inference in order to determine what 
the court intended to, and did, decide. As above 
shown, in advance of announcing its decision the court 
stated the question it intended to decide, and then 
decided that question in plain and unambiguous 

i 

language. Also it will be seen that the court rfepre- 
sented that question to be the substantial question 
presented for determination, which, of course, ill was. 

A contention exactly like the contention of co|unsel 
for the carriers, above mentioned, was made ijn the 
case of Chicago & North Western Railway Company 
v. Smith (210 Fed. 632), decided on January 20, 1914. 
Up to the time of final hearing in the Chicago & 

i 

North Western case, both parties—that is, the State 
of South Dakota and representatives of the carrier— 
had proceeded upon the theory that it was proper to 
attempt to estimate the present cost of acquisition 
of the carrier’s lands and use that estimate in deter¬ 
mining the fair present value of the lands, bdt on 

I 

final hearing the State objected to the estimate and 
such use thereof upon the ground that the decision 
of the Supreme Court in the Minnesota Rate cases 
had shown the making and use of the estimate to be 
improper. In sustaining the contention of the State 
in this regard, the court, speaking through District 
Judge Willard, and after reviewing the pertinent 

I 

evidence, said: 

From this evidence the company jargues 
that it is unfair to say that for a strip pf land 
100 feet wide through the middle of & 160- 
acre farm it should be allowed no more'as the 
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cost of reproducing it than the price per 
acre if the whole farm were to be bought; that 
it is a matter of common knowledge that, if a 
private individual wanted to buy such a 
strip, it would cost him much more per acre 
than the value per acre of the whole farm. 

It is true that the evidence in this case does 
differ from that in the Minnesota Rate cases, 
and there is much force in the company’s 
argument. But the defendant’s claim in this 
respect is disposed of by what the Supreme 
Court, in the Minnesota Rate cases (230 U. S. 
on page 455, 33 Sup. Ct. on page 763, 57 L. 
Ed. 1511), said: 

“ The company would certainly have no 
ground of complaint if it were allowed a value 
for these lands equal to the fair average 
market value of similar land in the vicinity, 
.without additions by the use of multipliers, 
or otherwise, to cover hypothetical outlays. 
The allowances made below for a conjectural 
cost of acquisition and consequential damages 
must be disapproved; and, in this view, we 
also think it was error to add to the amount 
taken as the present value of the lands the 
further sums, calculated on that value, which 
were embraced in the items of ‘engineering, 
superintendence, legal expenses,’ ‘contingen¬ 
cies,’ and ‘interest during construction.’” 

I, accordingly, adopt the valuation placed 
upon these lands by the State before any 
multiplier is used, * * *. (Id. 639.) 

In pointing out the difference concerning evidence 
of market value in the Minnesota Rate cases on the 
one hand as compared with the Chicago & North 
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Western case on the other, statements of District 
Judge Willard were as follows: 

* * * Nowhere in that case did the 
market value of contiguous lands appear. 
That does appear in this case, both in the 
evidence of the State and in that of the com¬ 
pany. (Id. 638.) 

To the same effect see L. & N. R. Co. v. Railroad 
Commission of Alabama (208 Fed. 35, 42-44) and 
Ann Arbor R. Co. v. Fellows et al. (236 Fed. 387, 392). 
In the latter case, the court, speaking through Ses¬ 
sions, district judge, said: ! 

* * * The valuation placed upon the 
right of way and station grounds, exclusive of 
all improvements thereon, is $397,104, to 
which sum has been added more than 14 per 
cent thereof for so-called “overheads.” This 
basic valuation has been reached by applying 
to the right of way without improvements the 
estimated values of adjacent lands, including 
all buildings and other improvements. It is 
sufficient to say that this method of computing 
values and the practice of adding “overheads” 
to actual values are contrary to the letter and 
the spirit of the rule laid down by the Supreme 
Court in the Minnesota Rate cases (230 
U. S., 352) * * * 

In its decision in the Texas Midland case, Supra, 
respondent shows several instances where State 
authorities have placed a like interpretation! upon 
the decision of the Supreme Court in The Minnesota 
Rate cases and have refused to apply the cbst-of- 
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reproduction method in determining the value of 
lands used by common-carrier corporations in serv¬ 
ing the general public. (Id. 61.) 

VI. 

Respondent’s interpretation of the decision of the 
Supreme Court in The Minnesota Rate cases has 
been approved by that court. 

In the case of City and County of Denver v. The 
Denver Union Water Company (246 U. S. 178), the 
Supreme Court had occasion to, and did, pass upon 
and approve an interpretation of its decision in 
The Minnesota Rate cases which had been made by 
a special master and approved by the District Court 
for the District of Colorado. In this connection the 
master said: 

The measure of value of lands adopted in 
considering the evidence is the present normal 
market value of similar lands in the same 
locality. ( Minnesota Rate cases, 230 U. S. 352, 
at 449-456.) It follows from this rule that 
the original cost of the lands is not necessarily 
the controlling factor, though such original 
cost has been considered along with all the 
other evidence in determining the value. It 
likewise follows from this measure of value that 
when the present normal market value of 
similar lands in the same locality has been 
determined, nothing can be added to such 
value on account of the actual or estimated 
consequential or severance damages—if any— 
paid by the water company when it originally 
acquired its lands or on account of the com¬ 
pany’s actual or estimated overhead expenses 




in' connection with the purchase of these 
lands. These expenses represent original cpsts 
of the lands and not their present market value. 
In considering the evidence concerning the 
value of these lands I have assumed that we 
may take into consideration their adaptability 
or availability for any useful purpose, pro¬ 
vided the evidence shows that lands possessing 
such adaptability or availability have any 
special market value on account thereof;! but 
the final question, in my judgment, always is, 
What is the present market value of similar 
lands in the same locality, and not what are 
these lands worth now to the water company 
for the purposes for which they are now used? 
( Texas Midland case, supra, p. 60.) 


After reviewing several matters involved in the case, 
the Supreme Court, speaking through Mr. Justice 
Pitney, announced its conclusion concerning the 
special master’s aforesaid interpretation of its decision 
in The Minnesota Rate cases. In this connection the 


court said: 

WTiat we have said establishes the propriety 
of estimating complainant’s property oil the 
basis of present market values as to land, and 
reproduction cost, less depreciation, as to 
structures. (Id. 191.) 

The method of procedure adopted and followed by 
respondent in determining the present value of lands 
included in the rights of way, yards, and terminals 
of common carriers is described by respondent in its 
decision in said Texas Midland case as follows; 

Present value * * * is arrived at by 
ascertaining the number of acres of land 
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owned or used by the carrier for its purposes 
as a common carrier and multiplying this 
acreage by a market value determined from 
the present market value of similar adjacent 
and adjoining lands. Due allowance is made 
for any peculiar value which may attach by 
reason of the peculiar adaptability of the land 
to railroad use. 

Nothing is included for the expense of acqui¬ 
sition, nor for severance damages, nor for inter¬ 
est during construction. (Id. 53.) 

It will be observed that respondent is acting in 
accordance with the decision of the Supreme Court 
in The Minnesota Rate cases as interpreted by that 
court itself in the Denver Union Water Company case, 
and if it should act instead in accordance with the 
method of procedure relator is asking this court to 
compel it to pursue it would commit thereby an 
error of law. If respondent should make estimates 
of the present cost of condemnation and damages or 
of purchase of relator’s common-carrier lands, not¬ 
withstanding that no reasonable or lawful basis upon 
which to rest such estimates can be discovered, and 
then consider and give weight to the estimates in 
determining the value of relator’s property for rate¬ 
making purposes it would necessarily result that the 
value thus fixed could not be sustained in court. 

For the reasons above set forth we respectfully 
submit that relator’s petition should be dismissed. 

P. J. Farrell, 

For Respondent.' 
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